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CESAJ- RD (1145b) AUG 1§ 2003

MVEMORANDUM FOR RECORD

SUBJECT: Departnent of the Arny Record of Decision on the Fina
Envi ronmental |npact Statenent on I nproving the Regul atory
Process in Southwest Florida, Lee and Collier Counties, Florida.

1. Purpose of EIS. This EIS was prepared to i nprove the U S.
Arny Corps of Engineers' reviews of permt applications under
Section 404 of the Cean Water Act. A |landowner nust apply for
and receive a Departnment of the Arny Permt (Permt) before
placing fill in Waters of the United States, including wetlands.
The Corps review process for such applications include:

determ nati on whet her the Corps has and the extent of
jurisdiction over the proposed work; solicitation of comments
fromthe general public, adjacent |andowners, and gover nnent
agencies; dialog with the applicant to clarify and suppl enent
the site-specific information in the application; assessnment of
the benefits and detrinments caused by the proposed work to fish
and wildlife val ues, wetlands, and other public interest
factors; determ nation of conpliance with other |egal

requi renents such as the Endangered Species Act and the C ean
Water Act Section 404(b)(1) Quidelines; and, if the decision is
to issue a Permt, nonitoring the conpliance with the ternms and
conditions associated with the authorization. The purpose of
the EISis to introduce better information into this process,
not to change the process itself.

a. The EIS docunent had other purposes. It disclosed the
potential cumulative effects on a wide variety of issues as a
result of five alternative predictions of future conditions.
Each future depicts what the | andscape may or may not | ook |ike
in 20+/- years as a result of many individual decisions by the
Cor ps, | andowners, Counties and others. Sone but not all of the
changes in the |andscape will involve a Departnent of the Arny
Permit. However, by depicting all changes, the EIS provides to
the Corps staff the context of wetland permtting within the
whol e set of actions that change the | andscape.

b. The EIS docunent al so conpares the cumul ative
envi ronnmental and other effects resulting fromeach future for a
wi de variety of issues. This enables the Corps staff to better
understand the context of the individual project inpacts within
the whol e cunul ative inpact. Wth these two perspectives now



CESAJ- RD (1145b)

SUBJECT: Departnent of the Arny Record of Decision on the Fina
Envi ronnental |npact Statenent on |Inproving the Regul atory
Process in Southwest Florida, Lee and Collier Counties, Florida.

avai |l abl e, Corps staff can better appreciate the potenti al
effects of each individual permt application. An ancillary
benefit is that | andowners have this sanme information and can
include in their applications how their proposal s addressed the
applicable issues. This should result both in better projects
and nore predictable reviews. |In addition, since EI'S docunent
clarifies term nol ogy and provides the essential background
know edge on an issue, nenbers of the public can provide nore
site-specific and conprehensive comment letters. However, as is
the case with nost reports issued at the end of a conplicated
study, the EI'S docunent is |long and contains nuch detail and
many cross-references.

c. The EIS docunent al so described the Corps' proposal
that its staff would use a docunent, called the "Permt Review
Criteria" in their day-to-day review of incom ng applications.
The draft of that docunment was attached as Appendix Hto EIS.
The appendi x provi ded a set of maps and associ ated narratives
for a subset of issues covered by the EIS. The maps descri bed
the |l ocations where wetland fill wll possibly affect an issue
for which the Corps has concerns arising fromthe potenti al
i ndi vi dual and cumul ative effects.

d. The purpose of this nmenorandumis to describe the
revision and inplenentation of that proposal.

2. Background. The Corps initiated the EIS out of concern

whet her the increnmental (permt-by-permt) reviews were
adequat el y addressing cumul ative direct and secondary effects of
the wetland fill in the rapidly grow ng Sout hwest Florida area.

a. The Corps concern focused particularly on the Estero
Bay wat ershed when several |arge applications and pre-
application discussions were on going along Daniels Road, Alico
Road, and Corkscrew Roads. Each of the applications had the
simlar recurring issues of |loss of spatial habitat
(particularly for endangered species), changes in water quality
and flows/timng on downstream wat er bodi es, and appropriate
anount and | ocation of wetland mtigation. The issues
especially canme to the public eye with the subm ssion of the

2
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SUBJECT: Departnent of the Arny Record of Decision on the Fina
Envi ronnental |npact Statenent on |Inproving the Regul atory
Process in Southwest Florida, Lee and Collier Counties, Florida.

application for the canpus of a new university, the tenth in the
State system (now named Florida Gulf Coast University.) The
proposed canpus | ocation was viewed by several commentors as
"junpi ng" the edge of suburban devel opnent into the remaining
rural area. One concern was that the university would act as a
magnet for devel opnent of this rural area that would not

ot herwi se occur. A second concern was that the permtting would
set a precedent for future devel opnent. However, since it was
recogni zed that these concerns were not arising fromthe canpus
itself, but fromthe projection of future devel opnent, the
concept of building a |ocal group to |ook at these issues was

di scussed informally during the tineframe of the application
review and ultimately two groups were created through a

negoti ated settlenment of an admnistrative challenge to the
State permt and as a consideration to address Federal concerns
relative to the Corps permit. The first group is the Estero Bay
Agency on Bay Managenent as an entity of the Sout hwest Florida
Regi onal Pl anning Council that to the present day brings key
persons together to discuss issues relative to the watershed.
(Two docunents produced by this group are included in Appendix F
of the EI'S.) The second group, the Arnold Conmttee, chaired by
Representative J. Keith Arnold, Florida House of

Representatives, consisted of a private citizens and | andowners
along with representatives of non-profit groups and Federal,
State, and | ocal governnents. The commttee produced a report

t hat provi ded an assessnent of overall |and uses and natural
systens, environnental protection and mtigation tools. Since
the report was not accepted by the entire nmenbership, the Corps
remai ned concerned that it needed another docunment to better
understand the potential future cunul ative environnmental

effects.

b. To clarify its needs, the Corps drafted a "white paper"”
to conpare various procedural vehicles to obtain this
information. The paper considered five options: continue
Permt by Permit Review, performa Carrying Capacity Study;
performan EI'S on the next application for a |arge project;
perform a non-application-specific EI'S; and, participate in a
sub-commttee or simlar cooperative effort wwth a group such as
t he then-existing Sout hwest Florida |Issues Goup of the

3
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SUBJECT: Departnent of the Arny Record of Decision on the Fina
Envi ronnental |npact Statenent on |Inproving the Regul atory
Process in Southwest Florida, Lee and Collier Counties, Florida.

Governor's Commi ssion for a Sustainable South Florida. The Corps
approached, formally and informally, a wide variety of existing
i nter-governnental groups and expressed willingness to work with
ot hers. The Corps al so considered using the results of the
Conpr ehensi ve Wetl ands Conservation, Permtting, and Mtigation
Strategy then being prepared for the Wirking G oup of the South
Fl ori da Ecosystem Restoration Task Force. The Strategy's tasks
i ncl uded assenbling natural resource mapping information,

devel opi ng a conputer-based tool to report that information
rapidly for any selected | ocation, devel opi ng assessnents for
vari ous wetl and functions, identifying areas of potenti al

devel opnent, and identifying opportunities for restoration.

This was a joint Federal-State effort and sonme of the work
products that were available at the tinme were used in
preparation of the EIS. The EIS process was selected to avoid
inventing a new study process. The EIS process provides for
full disclosure of available information, identifies and
conpares alternatives, requires public involvenent, and utilizes
exi sting adm nistrative processes in each federal agency for
coordi nati on.

c. Subsequently, the Corps worked with Lee County and
Collier County to devel op a Menorandum of Understandi ng to gui de
the partnering of the three in the effort. The MOU laid out the
procedure and the expected products. The drafts were mailed to
interested parties of the public for their information.
Utimately, the MU was not adopted at a uni que joint session of
the two County Conm ssi ons.

d. After soliciting and reviewi ng public comments on the
proposed scope of the EIS, the Corps determ ned that the study
could not confine itself to the Estero Bay watershed because
natural areas and species ranges cross multiple watersheds. To
di scuss one | ocation of concern would also require | ooking at
the relationships to the surrounding |ocation. The watershed of
concern was characterized as the hub and the surroundi ng areas
as the spokes. The study area established neasured 1,556 square
mles, the northwest corner roughly defined by the cities of Ft
Myer s/ Sani bel , the northeast by Lehigh Acres/| mmokal ee, the
sout hwest by Napl es and the sout heast by Everglades City.

4
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SUBJECT: Departnent of the Arny Record of Decision on the Fina
Envi ronnental |npact Statenent on |Inproving the Regul atory
Process in Southwest Florida, Lee and Collier Counties, Florida.

e. The Corps created and hosted an Alternative
Devel opment Group (ADG conposed of citizens, |andowners, non-
gover nment al organi zati ons, agencies, and other stakehol ders
affected in sone way by the Corps Regulatory Programin order to
represent the wi de range of views of the community and to
provide a m x of expertise. Through professionally facilitated
nmeeti ngs, the ADG defined 12 issues that they felt should be
eval uat ed, gathered and shared existing know edge to understand
the concerns relative to the issues, agreed to 62 factors to be
used as neasurenents to support evaluation of the issues, and
then created and conpared 28 alternative future | andscapes. The
futures depict what the | andscape nay or nmay not | ook like in
20+/ - years based on expected actions (such as those identified
by the County Conprehensive Plans) or actions that various
menbers of the group suggested could or should occur. The
group's role was limted to visualization of these alternative
futures, the Corps did not ask the ADG to create any group
advi ce or reconmendati ons concerni ng them

f. The Corps analyzed the alternative future maps created
by the ADG to develop an "Overlay of Alternatives"” map. This
anal ysis indicated the group had a good degree of common vision
wher e devel opnent and where natural resource areas would be in
the future but with a greater degree of differences as to site
design and other constraints. 1In 8%of the area there was
mul tiple predictions and in 25% of the area the difference in
predi ctions was generally on the boundary between devel opnent
and preserve areas. The ADG s report was included as an
appendix in the EI'S. The Corps used the ADG work to assenbl e
the five potential alternative futures in the EIS. The Corps
t hen prepared conparative eval uations of each of the futures for
the issues identified by the ADG The Corps al so devel oped,
along with the U S. Environnental Protection Agency and U. S.
Fish and Wldlife, descriptions of the existing natural resource
conditions, analysis of historic vegetation, report of
permtting information, description of socio-economc
consi derations, evaluation of endangered species effects, and
assessnments of water quality.
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SUBJECT: Departnent of the Arny Record of Decision on the Fina
Envi ronnental |npact Statenent on |Inproving the Regul atory
Process in Southwest Florida, Lee and Collier Counties, Florida.

g. The EIS as a docunent provides several things including
the followng. First, it places information in one docunent so
that the public and reviewers are better inforned of the
term nol ogy and interrelationships of the issues relevant to
future reviews of permt applications. Second, it discloses
estimates of the future total effects so the reviewer can give
appropriate weight to the individual project's effect. Wile
the five futures do not represent all the possible conbinations
of projects (including the subset of those with Corps permt
deci sions), they do represent a range of possible collective
total benefits and detrinents. Third, it lists concerns that
| andowners can anticipate may arise during application reviews.
Fourth, it shows those geographic areas with fewer concerns and
therefore provides information to guide future devel opnment of
Ceneral Permts or other nechanisns to expedite the Corps’
adm ni strative processes. This, on the other hand, also shows
t hose areas of greater concern. O her products flowing from
the preparation of the EIS include, but are not limted to:
facilitating 22 days of open discussion anongst w dely disparate
special interests on environnmental issues in the region;
provi di ng support to increase staff |levels at the |ocal office;
conducting public nmeetings on the role of the Corps program and
what we are attenpting to do; contributed to the devel opnent of
procedures for consultations for various endangered species;
and contributed to the hei ghtened awareness of water quality
i Ssues.

3. Alternatives

a. No action Alternative (permt by permt review.) The
Corps presently nakes its determ nations of the benefit and
detrinents of proposed fills on a case-by-case basis. The
factors to be considered, and the weight to be afforded each
factor, are presently left to the professional judgnment of the
Corps project manager with oversight from Regul atory Division
managenent. The “no action” alternative would be to conti nue
eval uating permit applications in the sane manner as before the
ElIS. Under this alternative, the project manager woul d identify
i ssues relevant to an application based on one or a conbination
of: coments in reply to a public notice on the application, a

6
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SUBJECT: Departnent of the Arny Record of Decision on the Fina
Envi ronnental |npact Statenent on |Inproving the Regul atory
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site visit, results of reviews of neighboring sites, and
per sonal know edge of the region' s ecosystens.

b. Oiginally Proposed Alternative. Appendix H of the
Final EI'S provides a draft "Permt Review Criteria" that
i ncl uded several maps. The following is quoted from Section
2.2.2 of the EIS. "This docunment will be used by Corps Project
Managers to base the level of effort in reviewng a applications
for Departnent of the Arny Permit under Section 404 of the C ean
Water Act on the potential curulative direct and indirect

effects. ... The Corps wll use this docunent to focus effort
on those factors relevant to the review of the individual
projects. |In geographic areas where there are few concerns the

Corps may at sone tinme in the future be able to reduce the
processing time through adm nistrative mechani sns such as
Ceneral Permts. The docunent |ists many issues. Each issue
has its own map. For exanple, a particular species has a map
showi ng areas with a high probability that species habitat is
present and a high potential that the loss of that habitat wll
adversely affect the species. The nunber of issues applicable
to a particular project will depend on how nmany of the

i ndi vi dual maps intersect the project location in addition to
other information. A location with a | arger nunber of issues
will receive a greater rigor of review However, the maps do
not predeterm ne the Corps permt decision. The maps are
necessarily based on regional or statew de mappi ng prograns.
The applicant can submt and the Corps will use site-specific
information to confirmthe map (for exanple, whether habitat is
actually present) or find the issue is not applicable due to the
nature of the project.” The benefits of the original proposal
are described at Section 4.0 of the Final EIS as follows. "The
use of the Permit Review Criteria and the Natural Resource
Overlay Map w Il decrease the probability of potential effect
bei ng i nadvertently overl ooked on a project. The use of the
assessnments described in the permt reviewcriteria will nore
quickly identify the degree of that effect and thereby the |evel
of concern. The convenient reference to pertinent information
conpiled in this EISwll increase the know edge and expertise
of the project reviewer and applicant to address the adverse
effect”
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c. Develop general permits. The Corps was hoping to
stream ine permtting through General Permts but many
comentors, both | andowners and resource proponents, identified
a variety of site-specific information that should be included,
particularly for wldlife concerns. W wll continue to work
with U S Fish and WIdlife Service on devel opi ng nore detail ed
assessnment tools for the various listed species in this region
since we believe that wll renmove sone of the difficulties with
i npl enenting a General Permt.

d. Coordination with State or | ocal regulatory prograns.
Conceptual ly, this provides that the Corps would utilize the
deci sions of these other prograns except for those things for
whi ch the Federal governnent only has jurisdiction. In
practice, the prograns don't overlap evenly. For exanple, the
State and Federal definitions of wetlands are not the sane. The
Corps and FDEP have has a long history of working to blend the
prograns and they do in several places. For exanple, the Corps
accepts the use of the State Permt Application formin |ieu of
t he Federal one. The Corps had hoped that this EIS effort would
have resulted in some or many of the issues to be defined to
such a degree that the State or |ocal programcould incorporate
theminto their evaluations so that the Corps would not have to
performa duplicate review. The preparation of maps and
criteria with sufficient detail to do this has proven nore
difficult then anticipated for a variety of technical and | egal
reasons. We will continue to strive to inprove the clarity and
acceptance of assessnent nethods with all our Federal, State,
and | ocal partners.

4. Decision. Corps project managers will utilize enclosure (1)
during their reviews of applications. The enclosure describes
four tasks that will be perforned. Attachnments to the enclosure
provi de additional wildlife and water quality information.

These tasks are: (1) screen the incom ng applications project

| ocations against a set of maps to identify potential issues;

(2) use site specific information provided as part of the
application process to determ ne whether the issue is rel evant
to the project at hand; (3) if relevant, use the information
acconpanyi ng the maps as well as information provided by the

8
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applicant or others to assess the effect, if any; and, (4)
conpare the project location to the predicted futures presented
by the EIS. The tasks are designed to use the information in
the EIS as a supplenent to the nornal permt-by-permt review
pr ocess. The purposes of these supplenental tasks are to

i ncrease assurance that inportant natural resource issues are
identified early in the review process and to provide
information on the possible project effects on an issue in the
context of potential future cumulative effects. The maps do not
represent permttabl e/ non-permttabl e areas.

a. The decision reflects a nodification of the originally
proposed Appendix H This is based on public and agency
coments, enclosure (2), and on experiences with the review of
applications since the rel ease of the EI'S docunent. For
i nformati on purposes, the changes from Appendi x H are descri bed
in enclosure (3).

b. Since the decision to adopt enclosure (1) is strictly
procedural, there are no direct environnmental effects. However,
the Corps considers the decision to be the nost practicable
means to avoid or mnimze environnental harmthat may otherw se
result frompermtting actions, consistent with existing | ans
and regul ations. Measures to avoid or mnimze harmare part of
each individual decision on permt applications. This decision
does not renove any of these protections fromthe current
process, will increase the assurance that sone issue is not
mssed in areview, and is designed to increase the
under st andi ng of the possible ecol ogical effects of the wetland
fill proposal under review.

c. The Corps anticipates periodically conparing actual
permt data to the EIS predicted futures and to the screening
maps. Enclosure (4) provides such an anal ysis.

5. Conclusion. WMny of Regul ated public and environnent al
interests who have commented on the EIS in general fear that the
maps will represent either permttable areas or non-permttable
areas. However, the Corps is only using these to strengthen the
anal ysis of the cunulative effects in the region and increase

9
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t he assurance that sone issue is identified early in the
process. This effort has resulted in a conpilation of
information that inproves the understanding of sone of the
i mportant issues in the watersheds within the study area.

PREFPARED BY:

Pl Sosrm

BOE BARRON
Project Manager

REVIEWED BY: APPROVED BY:

RE. HALL ROBERT M. '
hief, Regulatory Divisicon Colconel, Corps of Engineers

Commanding

Encl s

Permt Review Criteria
Comments and Responses
Changes from Appendi x H
Moni tori ng Report

PN PE
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Permt Review Criteria

1. Purpose. This docunent is to assist the Corps Project
Managers to perform certain suppl enental tasks when review ng
applications for Departnent of the Arny Permts under Section
404 of the Clean Water Act. These tasks are: (a) Screen the

i ncom ng applications project |ocations against a set of maps to
identify potential issues; (b) Use site specific information
provi ded as part of the application process to determ ne whet her
the issue is relevant to the project at hand; (c) If relevant,
use the suggested net hodol ogy acconpanyi ng the maps or anot her
appropri ate net hodol ogy provided by the applicant or others to
assess the effect, if any; (d) Conpare the project location to
the predicted futures presented by the EIS. This docunent
applies to the study area of the Environnental |npact Statenent
for Inmproving the Regulatory Process in Southwest Florida (EIS)
shown by Figure 1.

2. Background. The Corps of Engi neers has regulatory authority
to permt the discharge of dredged or fill material into
wet | ands and other waters of the United States at specified

di sposal sites. The Corps conducts a public interest review of
t he probable inpact of the proposed activity and its intended
use. The review covers nunerous public interest factors

i ncludi ng effects upon conservation, fish and wildlife val ues,
recreation, water quality, property interests, economcs, |and
use, and cultural values. The guidelines pursuant to Section
404(b) of the Act require that inpacts to the aquatic

envi ronment be avoided and mnimzed to the maxi num ext ent
practicable. Al so, unavoi dable inpacts are to be conpensated
(mtigated) to the extent practicable. A permt is typically

i ssued provided that the proposed use is not contrary to the
public interest, and is in conpliance with the guidelines
pronmul gated by the EPA pursuant to Section 404(b) of the C ean
Water Act. The maps do not represent permttabl e/ non-
permttable areas. The public interest factors covered by the
screening maps include fish and wldlife values, wetlands,
coastal activities, and water quality. The inportance of any of
these factors will depend on the site-specific circunstances of
each individual project. A specific factor may be given
substantial weight on one project while it nmay not be present or
as inportant on another. For exanple, where a project proposes
to fill nesting habitat for the wood stork, the fish and
wildlife factor may be given substantial weight. On the other
hand, the weight given this factor may be | ess where a project

11 Encl osure(1)



Permt Review Criteria

i npacts an area that constitutes only potential or suitable
habitat for an endangered speci es w thout evidence of use.

Mor eover, consistent wth existing regulations, the permt
reviewer wll not only review any rel evant public interest
factors identified when conpared to the maps but will also
review all factors relevant to the public interest, including
property rights, economcs, and | and use, and these other
factors are given appropriate weight along with the issues
identified in the review process when determ ni ng whet her

i ssuance of the permt, on balance, is not contrary to the
public interest and is in conpliance with the Section 404(b) (1)
Gui del i nes.

3. Updates. These maps and suggest ed anal ysi s met hodol ogi es are
based on regional or statewi de information rather then site-
specific information due to the size of the EI'S study area.
Thi s docunent is expected to be nodified in the future based on
new i nformation. Any party wth information relevant to these
i ssues nmay submt that to the Corps so that revisions to this
docunent can be nmade. Wth respect to particular parcels or
sites, the Corps project nmanager will use site-specific

i nformation provided by the applicant to confirm whether the
issue is applicable to the application under review. The

proj ect manager nmay depart fromthe suggested met hodol ogy to
assess effect so long as the assessnent is appropriate to the
site-specific circunstances. Another nethodol ogy provi ded by
the applicant or others may be used if appropriate. The Corps
will also continue to work with the U S. Fish and Wldlife
Agency, U. S. Environnmental Protection Agency and others to
devel op nore detail ed anal ysis tools.

4. Permt Review. The Corps' decision whether to issue or deny a
Permit is based on site and project specific information. This
intent of these supplenental tasks is to strengthen the analysis
of the cumul ative effects in the region and i ncrease assurance
that some issue is not mssed in a review They are a
managenent tool to ensure manpower/revi ew resources are
prioritized toward that subset of permt applications for which
a nore el aborate cunul ati ve assessnent is warranted. A |ocation
with a larger nunber of confirmed issues will receive a greater
rigor of review. However, the naps do not predeterm ne the
Corps permt decision. 1In addition, this docunent does not
apply to projects hol ding unexpired Departnent of the Arny
permts. For applications that are pending at the date of this

12 Encl osure(1)
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docunent, the project manager will conpare the project to the
screening maps to see if the issue has already been consi dered
and, if considered, then this docunent will not be referenced as
the basis for initiating additional work on that issue. For
exanple, if the Corps has already nade an initial determ nation
on the project's potential effect on a particular listed
species, then a re-determnation will not be perforned solely
because this docunent was issued. (This does not preclude re-
determnation if there is other site-specific or other new

i nformation.)

5. Cunul ative Effects. The EI'S docunent presents five maps

depi cting what the | andscape may or nay not | ook like in 20+ -
years. The maps delineate areas of "devel opnent”,
"agriculture", and "preserves" based on various ideas of how the
land in the study area may be or should be distributed in 20+
years. These maps represent the potential result of many

i ndi vi dual decisions by the | andowners, Counties, Corps, and
others. The five maps are labeled Q R S, T, and U Map R
represents the County Conprehensive Plans, that is, if al

i ndi vi dual decisions collectively matched these plans and these
pl ans were never anended. Q provides a |arger acreage of

devel opnment than the conprehensive plan (R). S provides greater
enphasis on |isted species and their habitat. T seeks to

i ncrease the area of preserves. U proposes the |argest areas of
preserve. These maps were used to prepare five estimtes of
acres of wetland fill, area of habitat |ost, change in water
quality, and many other issues. These estinmates and
acconpanyi ng eval uations provide a range of potential cumulative
effects. The Corps project manager will include in the decision
docunent for each application a conparison of the project

| ocation with the five maps. |If a project is consistent wth at
| east one of the five maps, then the potential cunulative effect
of this and future projects can be expected to fall within the
range of effects described by the EIS. The EIS naturally could
not predict what each applicant woul d propose as project-

speci fic avoi dance, mnim zation, or conpensatory actions that
would mtigate the potential cunmulative effects. Ther ef or e,
mtigation actions incorporated into the project would reduce
and in sonme cases elimnate that project's contribution to the
total potential cumulative effects described by the EIS.

6. | mokal ee Reservation, Sem nole Tribe of Florida. The
| mokal ee Reservation is not assigned individual maps. The
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approxi mate |l ocation of the reservation is blacked out on the
maps, | abeled "A" on Figure 1. Therefore, there is no prepared
list of issues for reviewng the cunmul ative effects of projects
proposed within the | mokal ee Reservation. The identification
of natural resource issues on |ands surroundi ng the reservation
wi Il not be considered when eval uating projects proposed by the
Tribe on tribal |ands. Corps Project Managers wll continue to
recogni ze the status, governnental authority, and powers of the
Sem nole Tribe of Florida and the rights under any tri bal
agreenent with any agency of the U S. Governnent.

7. I mokal ee Area Study. On June 22, 1999, the State of

Fl ori da Adm ni stration Comm ssion adopted Final O der No. AC 99-
002, which directed Collier County to conduct a Rural and
Agricultural Area Assessnent. Collier County divided the
Assessnent into two geographic areas, the Rural Fringe Area and
the Eastern Lands Area, also known as the "I mokal ee Area
Study.” On April 29, 2002, the Rural Lands Oversight Commttee
voted to forward their report and recommendati ons to the Board
of County Conm ssioners. A portion of the study area overl aps
the EIS study area, the approximate boundary is | abeled "B" in
Figure 1. One product anong many of that effort is a revision
of the | and use mapping data that was used in the original EIS.
The screening maps are still based on the original |and use
mappi ng since that mapping covers the entire EIS study area.
However, the Corps project nanager is to refer to the nore
detailed | and cover mapping and other site information found in
that report when screening projects within the boundary of the
| mokal ee Area Study.

8. SLOPES. The Corps and U.S. Fish and Wldlife Service
continue to devel op Standard Local Operating Procedures for
Endanger ed Species (SLOPES) for many of the species that are
frequently the topic of consultations under Section 7 of the
Endangered Species Act. A general introduction to these
docunents is found at Attachnment A of this enclosure.
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9. Audubon's crested caracara.

a. The primary cause for the decline of this species has
been habitat | oss. This species prefers native range and
uni nproved pasture for foraging. Al of the futures in the EI'S
predict a decline in existing agricultural area.

b. The project nmanager will use the draft |ocal operating
procedure, Attachnment B of this enclosure. The first step of
the procedure is to screen for the presence of nests and of
suitable habitat. The "consultation area”" shown on Figure 2
enconpasses |locations of currently known nests, plus a buffer
that represents potential unknown nest |ocations that nay be
present due to dispersal fromknown |ocations. Wthin the EIS
study area, this buffer is up to approximately 12 mles from
exi sting known | ocations. The area napped overl aps areas within
t he I mokal ee Area Study, Lehigh Acres, and | ands between the
Cal oosahat chee Ri ver and Lehigh Acres. Nests are typically in
cabbage pal ns (Sabal pal netto) surrounded by areas of described
as wet and dry prairies (wth scattered saw pal netto, scrub oaks
or cypress) and inproved and sem -i nproved pastures and range
| ands. Due to the availability of the nore current |and use
mappi ng for the I mokal ee Study Area and the subdivided nature
of Lehigh Acres, a map of potential habitat has not been
pr epar ed.
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10. Bald eagle.

a. Bald eagle population was decimated in the 19th and
early 20th centuries by habitat destruction, hunting, pesticide
use and | ead poisoning. Twenty-six active nests are recorded in
the study area as of the 1996 wi nter census. Sonme of the nests
wi || have future devel opnent occurring near them

b. The project manager will use the draft |ocal operating
procedure, Attachnment C of this enclosure. The first step of
the procedure is to screen for the presence of nests and of
sui tabl e habitat. For nests, the black squares shown on Figure 3
enconpass the known | ocations of nests as reported by the
Florida Fish and WIldlife Conservation Conm ssion's Eagl e Nest
Locator for the 2002 nesting season survey. This is provided
for information purposes. The | ocator enabl es searches by
project location. The web address is:
http://wwv. wi | df | ori da. or g/ eagl e/ eagl enest s/ def aul t. asp
Suitable habitat is described as forest canopy within 3
kil ometers of open water (includes borrow pits, |akes, rivers,
and large canals.) There is potential that cell, radio,
tel evision and power transm ssion towers will be used for nests.
Due to the large quantity of forested areas, a screening nap was
not prepared since it would not be meani ngful because data is
not refined enough to attenpt to identify locations with taller
trees, flyways, and other characteristics that nmay serve to
predi ct nest |ocations.
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11. Fl owmays

a. The study area has many nman-made changes to the
historic flow patterns, including drainage canals, roads that
bl ock historic sheet-flow, and berns. Many ideas have been
devel oped in the past to retrofit structures or to restore
areas. Wder flowwvays or preservation of wetlands in floways
are evaluated to be beneficial generally because these actions
may reduce the potential for changes in flood depth, naintained
historic flow patterns, and reduced reliance on structural water
managenent sol utions.

b. Project nmanagers will evaluate alternatives that
mai nt ai n, enhance, create, preserve or restore wetlands within
the footprint of the slough of sufficient wwdth for wet season
flows. |If a site has a canal, consider restoration of the
original slough by partial blocking of the canal or other
actions. Potential |ocations of flowways are shown on Figure 4.
Wthin the study area, lands typically once drained to sl oughs
that eventually reached streans on the coast. Many sl oughs have
now been intercepted/ converted to canals. Figure 4 is based on
t he assunption that potential |ocations of renaining natural
fl ommays can be identified by the | and-use mappi ng that was
performed by the South Florida Water Managenent District.

First, land uses identified as sl oughs (560), inland sl oughs
(616), cypress (621), bottom and (615), and streans (510) were
separated fromthe entire map. Then, where the individua

pol ygons were either very small or not adjacent to others were
elimnated. The renmaining map was conpared to the maps prepared
by the ADG where flowway | ocations were annotated. Further
refinement of the map was not perfornmed since the areas mapped
were sufficient to indicate potential flows and refinenent of

t he actual boundary/centerline would need site-specific
information that woul d be generated during the permt review
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12. Habitat Fragnentation

a. The area still has a wide variety and | arge popul ati ons
of wldlife. Suburban devel opnment has been expandi ng inl and
fromthe urban centers of Fort Myers, Bonita Springs, and Napl es
to nmeet with the buil d-out of Lehigh Acres and Gol den Gate
Estates. Large expanses of the historically characteristic
pi nel ands are beconming nore fragnmented. Many species forage
over large areas and require a m xture of vegetative comunities
for their life histories. Connections between the |arge islands
of existing preserves are evaluated to be beneficial generally
because they are considered to potentially retain a sustainable
fabric of habitat.

b. Project managers will evaluate alternatives that
mai nt ai n, enhance, create, preserve or restore native cover for
t he species expected to utilize the connection. Figure 5 shows
areas of habitat connections. Wthin the study area, remaining
nat ural habitat connections tend to follow the wetter | ands.
Figure 5 is based on the assunption that potential |ocations of
remai ni ng habitat connections can be identified as natural
veget at ed areas adjacent to those that were napped as fl oways.
Therefore, areas were selected as those identified by the South
Fl ori da Water Managenent District |and use mapping as either
upl and (400) or wetland (600) and adjacent to flowways shown in
figure 4. Then, any adjacent natural areas |less then 1,000 feet
in width were elimnated. There has been a | ot of discussion on
appropriate wildlife corridor wdths and for sone species 2,000
feet would not be w de enough if there was high di sturbance on
either side. On the other hand, for sone species, w dths
considerably less then 1,000 feet would be appropriate. The
1,000 foot is essentially a md-range that also resulted in a
map that showed the connections highlighted by the EIS. Further
refinement of the map was not perforned since the assessnent of
connection/fragnmentati on depends on the site-specific
ci rcunst ances, including the nature of the project (disturbance
| evel, etc.) and the extent of exotics or other such factors
that would influence the wildlife use of the connection.
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13. Mar shes.

a. Description. Wtlands are foraging areas for a w de
variety of wading birds, including the federally |isted Wod
Stork and Snail kite, and are depended upon by other species.
Because of their small size and shall ow depth, these have been
the ones nost affected by drainage, direct fill, or changes in
surroundi ng | andscape. Preserving natural plant types around
these wetlands is evaluated to be beneficial generally because
that woul d mai ntain sheetfl ow connections between individual
mar shes, provide clean water runoff to hydrate the nmarshes, and
provi de cover for species. A large percentage of these marshes
are expected to be surrounded in the future by devel opnent.

b. The project manager will use the draft |ocal operating
procedure, Attachnment D of this enclosure. The first step of
the procedure is to screen for the presence of nests and of
suitable habitat. For nests, alnbst the entire EIS study area
falls within the Core Foraging Area (CFA) of one or nore
rookeries, figure 6. For information purposes, this figure al so
shows sone of the mpjor nesting areas within the EI'S study area,
t hough additional sites may have been recorded and may be found
in any year. The CFA is a distance of 18.6 mles (30 knm) from
these sites. For habitat, figure 6 show areas mapped by the
Nati onal Wetland Inventory (NW) as Palustrine Energent within
the CFA. This shows how proportionally small is the area of
shal | ow her baceous marshes that provide the typical forage
| ocations for this species. However, the Supplenmental habitat
managenent gui delines for the wood storks in the South Florida
Ecol ogi cal Services consultation area (U.S. Fish and Wldlife,
South Florida Ecol ogical Services Ofice, Vero Beach, FL. 2002)
states "good feeding conditions usually occur where the water is
relatively cal mand uncluttered by dense thickets of aquatic
vegetati on and successful foraging sites are those where the
water is between 2 and 15 inches deep.” 1In addition to
freshwat er marshes, it adds shall ow and seasonally fl ooded
roadsi de or agricultural ditches, narrow tidal creeks or shallow
ti dal pools, managed inpoundnents, and depressions in cypress
heads, swanps and sl oughs. "During wet season wood storks
generally feed in the shall ow water of the short-hydroperiod
wet |l ands and in coastal habitats during low tide. During the
dry season, foraging shifts to | onger hydroperiod interior
wet | ands as these progressively dry down." Nest initiation
begins roughly at the start of the dry season concurrent with
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the concentration of fish fromthe dry-down. A recent

Bi ol ogi cal Opinion inventoried all "shallow wetlands with water
depths of 2 to 15 inches" as suitable habitat (not just
freshwat er herbaceous.) Wile describing historic habitat |oss,
the Biological Opinion also listed "...habitat types known to be
i nportant foraging habitat..." cypress donmes and strands, wet
prairies, scrub cypress, freshwater marshes and sl oughs, and
sawgrass marshes. O particular significance is any change to

t he hydroperiod (and thereby a change in the time of year forage
fish woul d be concentrated).
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Figure 6. Wod stork Core Foragi ng Area
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14. Fl ori da Pant her.

a. This w de-ranging species primarily uses |arge areas of
a mxture of upland and wetlands. Correlation of telenetry data
fromradi o-col |l ared panthers and plant cover plus other
observations suggest preference for forested areas, including
har dwood swanp, m xed hardwood swanp, cypress swanp, hardwood
hammock, and pinel ands. Panther will cross other |ands that
have | ow human presence to travel to other patches of forested
cover. Also, prey are found at the edges of forested and range,
prairie, and agricultural areas. One key need for the recovery
of this species is to preserve and manage | ands wthin as well
as adjacent to existing preserves to provide a contiguous m x of
nat ural vegetation types.

b. The project nmanager will use the interim]local
operating procedure, Attachnment E of this enclosure. The first
step of the procedure is to screen whether the project falls
within the "Consultation Area" defined as those portions of nine
counties where Florida panthers may be present. The entire map
is found in Attachnent D. The second step is to review all the
effects of the proposed project on the panther. This review
i ncl udes, anong other things, the evaluation of the telenetry
| ocations of radio-collared panthers and road-kills to determ ne
if the project site itself or adjacent areas that are affected
by the project are being used by the species. Wth or w thout
telenetry, the review will consider whether the project site
i ncl udes substantial patches of forested cover that are
connected range, prairie, agricultural and other forested areas
to areas of known pant her hone ranges, such as the Florida
Pant her NWR. Areas of residential or comrercial devel opnent and
maj or hi ghways are generally considered to be avoi ded by pant her
due to human di sturbance or |ack of prey. Recent Bi ol ogical
Opi nions on projects within the EIS study area have identified
the "take" (as defined by the Endangered Species Act) to include
natural vegetated | ands (forested and unforested) and
agriculture (pasture). The lands were those directly
filled/built upon by the project as well as those affected by
the project (for exanple, by isolating | ands by buil ding
intervening residential developnent.) The acres affected are
conpared to the total area that is known to be occupi ed by the
Florida panther (2.2 mllion acres, described by the report The
Fl orida panther and Private Lands, Maehr, D.S., Conservation
Bi ol ogy Vol 4 No 2 June 1990.) Note that the species may be
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present outside of known areas (but not necessarily everywhere
inthe 4.96 mllion acre "Consultation Area.”) On the
"Consultation Area" map and in at |east one recent Biol ogical
Opi ni on, references have been made to the Ecol ogical Units
defined by the Florida Panther Habitat Preservation Plan (HPP)
For each Ecol ogical Unit, the HPP al so mapped | ands adj acent to
public preserves that "...considered essential to maintaining
the Florida panther population..."” and designated sone as
"Priority 1" and the remainder as "Priority 2". 1In situations
where the | oss of panther habitat has been determi ned to be
unavoi dabl e and the area of |oss has been mnimzed to the
maxi mum extent practicable, then the HPP mappi ng shoul d be
consi dered when eval uating | ocati ons when | ands are being

sel ected for preservation and restoration as conpensation. For
pur poses of screening within the EI'S study area, the various
data sources nentioned above are overlaid in figure 7. The
telenetry data is that available at the tinme of the preparation
of the EI'S docunent and does not include additional points
recorded since that date.
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15. Shorebirds.

a. Shorebirds in general, and the federally |isted Piping
pl over in particular, use beaches within the study area. Wile
direct inpacts to these beaches are unlikely, indirect effects
may occur as a result of human di sturbance (pets, noise,
nui sance animals) and fill activities associated with increased
coastal devel opnent.

b. A screening map has not been prepared since the
presence of beaches will be obvious fromthe site-specific
information in the application. The project manager will ask
the applicant of the practicability to avoid di sturbance al ong
undevel oped beaches. For the Piping plover, in addition to the
species information found in the EI'S, the project manager wl|
al so screen the project |ocation against the |ocation of
designated critical habitat, described at attachnment F of this
encl osure.

16. Red-cockaded woodpecker.

a. At the tinme of the preparation of the EI'S, there were
40 known groups of this species in the study area. Not al
habi tat has been surveyed so others may exist. Pinelands with
mat ure pine trees, open mdstory and regular burns are preferred
colony and foraging habitat areas but this species wll also
forage in other pine forested areas. The U S. Fish and Wldlife
Service considers the average foraging territory in southern
Florida to be approximately 500 acres or 1/2 mle radius around
the center of a nesting cluster. Dispersal into other suitable
habi tat has been described to vary fromapproximately 2 mles
(frequent) to 7 mles (infrequent).

b. The project manager will use the draft |ocal operating
procedure, Attachnment G of this enclosure. The first step of
the procedure is to screen for the occurrences of this species
and of suitable habitat. Suitable habitat is described as any
forested comunity that includes pines in the canopy. It does
not include any forested areas smaller then 10 acres and
separated fromlarger continuous stands by a tree-|less habitat
greater then 300 feet in width, although south Florida
popul ati ons have been observed crossing areas nuch | arger (300
to 500 feet). Figure 8 enconpass known | ocations of clusters
along with additional areas within which suitable habitat nay be
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found that is within dispersal distance. A nore refined map has
not been prepared due to the desire to not disclose the

| ocati ons of known col onies and a map of potential habitat would
not be neani ngful because of the i mense anount of forested
cover that has sonme pine in within the EIS study area.
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Figure 8. Red-cockaded woodpecker consultation area
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17. Florida scrub jay.

a. This species has very narrow habitat requirenments, being
endemc to Florida'" relic dune ecosystens and scrub. Scrub
habitats are considered to be anpong the nost threatened natural
systens. There were 26 known famlies of scrub-jays in the
study area at the time the EIS was prepared. Not all habitat
has been surveyed, so others nmay exist, although there is only a
l[imted anount of remaining scrub habitat. Mean territory size
is about 25 acres although the size may vary dependi ng on group
size and suitability of habitat.

b. The project nmanager will use the draft |ocal operating
procedure, Attachnment H of this enclosure. The first step of
the procedure is to screen for the presence of occupied
territories and of suitable habitat. Suitable habitat is the
scrub communities (xeric oak scrub, scrubby pine flatwods,
scrubby coastal strand and sand pine scrub) and al so areas that
i ncl ude i nproved, uninproved and woodl and pastures; citrus
groves; rangel and; pine flatwoods; |ongleaf pine xeric oak;
sand pine; sand pine plantations; forest regeneration areas;
sand (ot her then beaches); disturbed rural lands in transition;
di sturbed burned areas; and areas with the presence of scrub
oaks, no matter how sparsely distributed. A screening map of
potential habitat |ocations has not been prepared because the
avai | abl e vegetation cover mapping available is based on
interpretation of aerial photography, fromwhich is difficult to
reliably differentiate small patches (average territory size is
25 acres) of scrub habitat from other cover types. For
i nformation purposes, figure 9 shows netapopul ati ons within the
El S study area derived froman analysis the U S Fish and
Wldlife perforned as part of its nmenorandum " Gui dance for
assessing mtigation needs for the Florida scrub jay" and for
the Multi-Species Recovery Plan. These are |ocations that have
several scrub jay famlies. The shaded areas represent a buffer
around those |l ocations. There have been other famlies found
within the study area outside these mapped areas.
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18. Water Quality.

a. The EIS included two anal yses of the watersheds wthin
the study area. The first analysis used actual sanpling data
collected from the past 30 years to develop a trend analysis
based on the calculation of an Index of Water Quality (IWQ for
each of the three decades. This reported an overall degradation
of water quality in all of the ten basins for which sufficient
data was avail abl e. The second analysis used |and cover maps
and runoff rates to estimate an IWQ for both the current
| andscape and two potential futures (20 years.) This anal ysis
reported potential degradation in all of the basins. A further
conparison of the results fromthe two futures indicates that a
reduction in acres of devel opnent or the inplenmentation of nore
effective BMPs <could reduce the degree of water quality
degr adat i on.

b. The Corps and EPA have a concern that in sonme cases
increased loading as a result of placenent of fill authorized by
Section 404 permts could contribute to degradati on of receiving
waters. 40 CFR 230.10(c) states "...no discharge of dredged or
fill material shall be permtted which will cause or contribute
to significant degradation of waters of the United States.™
This is one of four restrictions found in the guidelines issued
under Section 404(b)(1) of the Cean Water Act. This concern is
based on: (1) the pollutant renmoval limtations of Stormater
Managenment Systens (SMS) authorized by State permts; and (2)
the potential deleterious inpacts that direct and cunulative
pol I utant discharges will have on sensitive aquatic resources in
this region.

c. To date, EPA has notified the Corps of this concern
t hrough individual letters in response to the Corps public
notices of permt applications. This is in accordance with the
procedural requirenent in the regulations for evaluating permt
applications. Specifically, 33 CFR 320.4(d) states the Corps
policy to be that the State certification of conpliance under
the provisions of Section 401 will be considered conclusive with
respect to water quality unless the Regional Adm nistrator, EPA,
advi ses of other water quality aspects of be taken into
consi derati on. The Corps, EPA, FDEP, and the State’ s Water
Managenment Districts are coordinating efforts to address water
quality inpacts associated with Sections 404 and 401 permtting.
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d. Inthe interim for projects identified by the EPA, the
Project Manager will request of the applicant an anal ysis of the
water quality |loadings for the pre-project and post-project
condition. A project where the post-quantity is equal to the
pre-quantity woul d be considered less |likely to cause or
contribute to significant degradation of water quality. The EPA
will identify the water quality constituent on which to perform
the analysis. There is no restriction on the |level of detai
for the analysis. Anong others, both the areal and the
concentration nmethods have been used, these described in
"Stormvat er Loading Rate Paranmeters for Central and South
Florida" Dr. Harvey H Harper, Environnental Research & Design
Inc., Olando FL, 1994. That publication also provides tables
of various water quality paraneters needed for the analysis, the
t abl es based on field work in Central and Southern Florida. The
sanme aut hor al so has provided information on stornmater
managenent system pollution renoval efficiencies in the 1995
report "Pollution Renoval Efficiencies for Typical Stormwater
Systens for Florida.”™ The author has prepared for the Water
Enhancenment and Restoration Coalition, Inc. (WERC), an analysis
nmet hodol ogy that has been tailored to the EI'S study area,

"Eval uation of Alternative Stormwater Regul ations for Sout hwest
Florida, Draft Final Report", March 2003. At the presentation
of this report on April 30, 2003, to representatives of WERC,
EPA, SFWWD, DEP and the Corps, there was general acceptance of
the method with suggestions for mnor revisions of the docunent.

19. Regionally Significant Natural Resources.

a. The Sout hwest Fl ori da Regi onal Pl anni ng Counci
(SWFRPC) periodically updates its map, figure 10, show ng |ands
currently owned by governnent agencies or non-governnent
organi zations that are nmanaged for natural resource values. The
| ands were typically acquired and managed for nultiple other
pur poses, including recreation, protection of unique wldlife,
wat er supply protection, or hunting. The map al so shows sone
proposed expansions or additions to these |l ands. These often
reflect some val ued natural resource function, for exanple, a
wildlife corridor. However, the designation/labeling of the
| and by itself does not give weight either for or against in the
deci sion whether to issue a permt.

b. For projects in the vicinity of an existing preserve,
the Project Manager wi Il assess whether the project affects the
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natural resources within the preserve. The SWRPC map i s used
based on the assunption that it provides a regional perspective,
reflects community input, and will be periodically updated. |Its
use here is soley to ensure Corps staff does not inadvertently
overl ook the relationship between an application and sone

| ocal | y-val ued natural resource.
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St andard Local Operating Procedures for Endangered Species
The Process
June 18, 2003 Draft
USFWS Sout h Fl orida Ecol ogi cal Services Ofice

The Fish and Wldlife Service (Service) in consultation with the
Corps of Engineers (Corps) is devel opi ng procedures for

i mprovi ng coordi nation on projects that nmay affect |isted
species or critical habitats designated under the Endangered
Speci es Act of 1973 (ESA), as amended (16 U. S.C. 1531 et seq.).
The intent of the Standard Local Operating Procedures for
Endangered Species (SLOPES) is to provide the Corps with a
stepwi se process to assist in determning if a proposed action
affects listed species or critical habitats, what are the
effects the action has on listed species or critical habitats,
and options available to avoid or mnimze the action’s effects
to listed species or critical habitats. Because mtigation for
project effects to |isted species or critical habitats is not an
aut hori zed action under section 7 of the ESA, nodifications to
the Federal action are usually proposed, which if inplenented,
provi de the Service with reasonabl e assurance that “take” of
listed species or “adverse nodification” of critical habitat has
been reduced to the maxi mum practicable extent, i.e., the
Federal action can be conpleted as authorized by Federal |aw, or
that “take” or “adverse nodification” is not expected to occur.

The foll ow ng di scussion provides a sequential guide through the
SLOPES process. At each junction in the guide, a decision point
is provided to assist the user in determning the effect to
listed species or critical habitats and the next course of
action. Figure 1 provides a schematic flowhart representation
of the sequential guide.

The first step in evaluating potential effects to |isted species
or critical habitats is to determ ne which county the project is
| ocated in. The Service has prepared a |ist of federally

t hr eat ened and endangered species and critical habitats present
in each of Florida’s counties. The Service has al so prepared a
conpanion |ist of suitable habitat types for each of the
species. Suitable habitats are those that are capabl e of
provi di ng the basi c physical and biol ogical paranmeters necessary
for survival of the listed species. The Service al so maintains
a dat abase of species occurrence records that nmay be queried for
site-specific species occurrences. The database is a
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conpilation of data received from several sources and is
periodically updated. Listed species may be present in suitable
habitats even if no known | ocations are identified in our

dat abase.

Standard L ocal Operating Proceduresfor Endangered Species
The Process

Yes—May Affect

Coordination with Service

(1) No Concurrence
needed.

(2) Informal Consultation,
Service respondsin 30
days with written
concurrence or non-
concurrence with a
request for additional
information.

Formal Consultation,
Service respondsin 30
days confirming
initiation or requesting
_ additional information.

d Biological Opinion
Yes@  No@d No(3) Yes(2) ddivered vitin 135
days.

el

- -
e
=
—
- D
.
-
-
-
-
=
. -
- -
=
B
=
-
-
-
2
-
-
-
=
=

Figure 1 Schematic representation of the sequential guide.

The Service has synthesized data on species occurrence, suitable
habitat, and historical range information into a consultation
area map to help sinplify the process of determ ning when a
consultation with the Service is necessary, |If a project falls
within the consultation area and a suitable habitat is present
then a “my affect” determ nation can be assuned and the process
can proceed to the on-site survey.

In order to determne the |ikelihood of |isted species presence,

this list of species and suitable habitats are conpared to those
comunities present on the project site. The Service al so
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recomended that for small projects, i.e., less than four ha (10
ac), the vegetative communities in the surroundi ng properties

al so be mapped. For the Service s eval uations, the surrounding
properties are those within a radius of 0.8 km (0.5 1/2-m ) of
the project site boundaries. Habitat characterization for the
surroundi ng properties i s necessary because several species,

i ncl udi ng red-cockaded woodpeckers, scrub-jays, eagles, etc.,
inhabit territories that enconpass |large tracts of | ands.

The Service prefers habitat descriptions that m mc those
provided in the “South Florida Milti-Species Recovery Plan”
(Service 1999), which is available on the Service’'s web site at
http://verobeach.fws.gov. The “Florida Land Use, Cover and
Forms Cl assification System Third Edition” (FLUCCS) is the
preferred habitat classification (FDOT 1999). Providing the
FLUCCS code in describing the project habitats hel ps expedite
review of inpacts to |listed species.

The intent of the habitat descriptions is to provide the Corps
and Service with the habitat types present on the project site
and in the project area. The conmunities can be mapped on
aeri al photographs, topographic maps, or other GS nmaps. A
conpani on text narrative of the conmunity descriptions is
required.

If a project falls within the consultation area and suitable
habitats are present then a may affect determ nation is nmade and
a site survey is necessary.

In the SLOPES flowchart, a conparison of the species list by
county, suitable habitats, species occurrence records, and
consultation maps to the project site habitat maps provides a
yes/ no option at this point. The Service has synthesized the
best available scientific data on species occurrence, suitable
habitats, and historical range into a consultation area map for
many |isted species to sinplify the process of determ ning when
a consultation with the Service is necessary. |If a project
falls outside the consultation areas for |isted species then a
“no effect” determ nation can be nmade and ot her permtting
actions can proceed.

If the habitat descriptions for the project and the project area

do not identify suitable habitats for |isted species, then the
Corps could make the determ nation, as the action agency, that
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the project will have “no effect” on listed species or critical
habitat and can proceed with other permt actions. |f desired,
the Corps can request a concurrence letter fromthe Service.

The concurrence request should include the project description,
the listed species present in the county, the habitat types
where these species are usually found, the project area habitat
map, and the text descriptions of these habitats. The letter
shoul d al so include the Corps determ nation and the reason for
the determnation, i.e., no suitable habitats present on the
project site. Upon receipt of the concurrence request and the
supporting habitat data, the Service could provide concurrence
with the “no effect” determ nation

In the SLOPES flowhart, the yes option that suitable habitats
for listed species is present, listed species are known to be
present on the property, or critical habitat is present, guides
the Corps to the determnation that the proposed action “may
affect” listed species and additional consultation is warranted.

The “may affect” decision concludes with either a “may affect,
not likely to adversely affect” determ nation or a “may affect,
likely to adversely affect” determ nation (adverse effects are
likely to occur). The sane options are avail able for designated
“critical habitat,” i.e., “not likely to adversely nodify” or
“l'ikely to adversely nodify.” For the nost part, the Service

i ncl udes beneficial effects in the “not likely to adversely

af fect” category under informal consultation

The “may affect, not likely to adversely affect” determ nation
is reached after the supporting data | eads to the concl usion
that the effects of the action are expected to be di scountable,
insignificant, or conpletely beneficial. |Insignificant effects
relate to the magni tude of the inpact and shoul d never reach the
scal e where “take” occurs. Discountable effects are those that
are extremely unlikely to occur. Based on best judgnment, a
person would not (1) be able to neaningfully neasure, detect, or
eval uate insignificant effects or (2) expect discountable
effects to occur.

The “may affect, likely to adversely affect” determ nation
triggers the need for formal consultation and concludes with the
Service's “Biological Opinion.” The Biological Opinion includes

the Service s evaluation of the proposed action on the listed
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species and determines if the action will jeopardize the
continued exi stence of the species. For non-jeopardy opinions,
t he Bi ol ogi cal Opinion includes the anount of “incidental take”
that may result fromthe action and the reasonabl e and prudent
nmeasures and terns and conditions the Service believes are
necessary to mnimze the amount of “incidental take.” For

j eopardy opinions, the Biological Opinion also identifies
reasonabl e and prudent alternatives, if any, that the Service
believes will avoid jeopardi zing the species.

The Service assunmes that suitable habitats within the historical
range still supports listed species. In the SLOPES fl owhart,
two options are available to assess suitable habitat issues.

The first option (option a) provides for the use of species-
specific surveys of the property to determ ne the presence or
absence of listed species in suitable habitats. The second
option (option b) assumes that suitable habitats supports |isted
species. In option a, species-specific surveys have been

devel oped by the Service or have been adopted from ot her
resource agencies and are available for many |isted species.

The speci es-specific survey protocols are the mninmum | evel s of
effort the Service believes are necessary to determ ne the
presence or absence of the |isted species on the project and in
the project area. Suitable habitats on the property may not be
t he nesting/denning sites of the species in question, but could
be part of the foraging habitat, which is considered by the
Service as occupi ed, because the habitat fulfills part of the
species life history needs.

| f the species-specific survey protocols do not detect the
presence of |isted species, then a “my affect, not likely to
adversely affect” determ nation may be reached. To receive
concurrence with this determination fromthe Service, supporting
data docunmenting the | evel of survey effort in suitable habitats
nmust be provided as well as the data needs di scussed previously
for the “no effects” concurrence request.

Upon recei pt of the request and the supporting data, the Service
will review the analysis and may provide concurrence with the
“may affect, not likely to adversely affect” determnation. The
supporting docunentation needs to include all conponents of the
data identified in each of the survey protocols (i.e., data
sheets, transect |ines, weather conditions, duration and tinme of
surveys, etc.). However, if the species-specific surveys detect
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the presence of listed species, then a “may affect”
determ nation is appropriate and the Corps is directed to the
“Speci es Tool Box.”

For the suitable habitat scenario, the second option (option b)
allows the Corps to assune that suitable habitats supports
|isted species and directs the procedure to the Species Tool

Box. The SLOPES fl owchart also provides direction for projects
where |isted species presence is known and/or critical habitat
is present. In these situations, the procedure is again

directed to the Species Tool Box.
Speci es Tool Box

The Species Tool Box is a series of species-specific fact

sheets, report content guides, survey protocols, species
assessnent guides, and nonitoring protocols that the Service
believes will assist the Corps in mnimzing adverse effects to
| isted species and adverse nodifications to critical habitat.

I n many situations, the recommendations in the guides and
protocols, if incorporated into the proposed Federal action, may
allow the Corps to determne that the project “my affect, but
is not likely to adversely affect” the species or “adversely
nmodi fy” critical habitat.

As an exanple of how the Species Tool Box should work, take for
instance a project that has a listed species present on the site
and the project proposes to inpact the occupied habitat. The
Speci es Tool Box provides a recomendation to nodify the project
to avoid inpacting the occupied habitat. The incorporation of
this recomendation into the project would allow the Corps to
make the determ nation that the project “may affect, but is not
likely to adversely affect” listed species and request
concurrence fromthe Service. Upon receipt of the concurrence
request and the supporting data, the Service could provide
concurrence with the Corps “may affect, not likely to adversely
affect” determ nati on.

Anot her exanpl e of the use of the Species Tool Box is in a
project that has a |listed species present on the site and the
proj ect proposes to inpact the occupied habitat. However,
surveys of the habitat have noted that the habitat has been
physically altered by exotic species invasion, lack of fire, or
ot her ant hropogeni c actions. These alterations have produced
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on-site habitat conditions resulting in marginally suitable
habitat for the survival and propagation of the |listed species.
Through project redesign, the planned action has avoi ded

i npacting a substantial portion of the listed species habitat,
however sonme habitat loss will still occur. The project
proposes on-site habitat enhancenents and managenent actions
that provide habitat quality inprovenents, which bal ance | osses
of small anounts of marginally suitable habitat. Because of the
habitat inprovenments proposed, the potential for adverse effects
of the action are expected to be discountable, insignificant, or
conpl etely beneficial and would allow the Corps to nmake the
determ nation that the project “may affect, but is not likely to
adversely affect” |isted species and request concurrence from
the Service. Upon receipt of the concurrence request and the
supporting data, the Service could provide concurrence with the
“may affect, but is not likely to adversely affect”

determ nati on. The supporting data needs to include
docunent ati on of habitat preservation, conservation easenents or
reservations in the deeds, and a nonitoring program of the
success of the enhancenent actions.

The | ast exanple for the use of the Species Tool Box provides
the scenario where the recommendati ons assist the Corps in

devel oping alternative actions and nodifications to the proposed
action mnimzing adverse effects to listed species or critical
habitats. In this instance, “take” of a |listed species or
“adverse nodification” of critical habitat will still occur and
formal consultation with the Service is required. The “Species
Tool Box” in this situation is an integral conponent in

m ni m zi ng adverse effects fromthe proposed action.

When a request is received for formal consultation, the Service
will provide within 30 days, acknow edgnent that formnal

consul tati on has begun or that the Service believes that
addi ti onal data are needed before formal consultation can begin.
Formal consultation concludes 90 days follow ng receipt of the
initial request or followng receipt of the additional data. An
integral part of the initial data submttal is an analysis of
how the action may affect |listed species. This analysis needs
to also include an estimation of the extent of take. The

Bi ol ogi cal Opinion is conpleted within 45 days foll ow ng

concl usion of formal consultation. The additional data, as
defined in 50 CFR 402. 14(c), is the best scientific or
commerci al data avail able that would assist the Service in
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formulating its Biological Opinion and is not to be a request
for a special research project.

To assist in the preparation of the “my affect” analysis for
listed species, the Service has prepared an anal ysis guideline
as part of the Species Tool Box. The guideline also includes
the typical data needs, which the Service believes are necessary

to prepare the Biological Opinion. 1In projects where take
occurs and the take will not jeopardize the continued exi stence
of the species, the Biological Opinion will include an

“I'ncidental Take Statenment” quantifying the anount of take for
the project and the non-discretionary reasonabl e and prudent
measures and terns and conditions that are necessary to mnimze
take. The ternms and conditions will also include nonitoring and
reporting requirenments necessary to docunent the Federal action
and its effects on |listed species. The conpletion of the

Bi ol ogi cal Opi nion concludes the formal consultation for the
Federal agency acti on.

In general, the process described above is also applicable to
critical habitat designations. In Florida, critical habitats
have been designated for eight species in 50 CFR 17. 95. See
i ndi vi dual species accounts for boundaries.

Ref er ences

Fl ori da Departnment of Transportation (FDOT). 1999. Florida Land
Use, Cover and Forns C assification System Handbook. Depart nent
of Transportation, Surveying and Mappi ng, Geographi c Mappi ng
Section. Third Edition.

US Fish and WIildlife Service (Service). 1999. South Florida

mul ti-species recovery plan. Atlanta, Georgia. 2172 pp.
http://verobeach. fws. gov/ Prograns/ Recovery/ vbns5. ht n
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St andard Local Operating Procedures for Endangered Species
Audubon’ s Crested Caracara
June 28, 2002 Draft
USFWS Sout h Fl orida Ecol ogi cal Services Ofice

The Standard Local Operating Procedures for Endangered Species
(SLOPES) for Audubon’s crested caracara provides a tool to

assist the user in determning if an action, i.e., a Federal
permt, a Federal construction project, or other such action,
may adversely affect crested caracaras. The SLOPES for

Audubon’ s crested caracara provide the user with a stepw se
process to determine if the proposed action will affect
caracaras, what effect will the action have on caracaras, and
options avail able that nay avoid or mnimze the action's
effects to caracaras.

The Fish and Wldlife Service (Service) encourages Federal
agencies to utilize the guidelines set forth in the Service’'s
Habi t at Managenent Gui delines for Audubon’s Crested Caracara in
Central and Southern Florida (caracara guidelines) (Service
2002a) for any action they propose that nay have an affect on
caracaras. In addition, the South Florida Milti-Species
Recovery Plan, Volunme |I: the Species (Service 1999) and the
Reconmended Managenent Practices and Survey Protocols for
Audubon’ s Crested Caracara (Caracara cheriway audubonii)
(Morrison 2001) provide a synopses of Audubon’s crested caracara
ecol ogy.

In eval uating project effects to caracaras in Florida, the
Service views all primary and secondary protection zones as 300
meters (985 feet) and 2,000 neters (6,600 feet) outward fromthe
nest tree, respectively (Service 2002a). Sonme activities not
recommended to occur within the primary zone may be allowed if
data are available to support their inplenentation.

Modi fications of both the primary and secondary zone activity
restrictions are reviewed and deci ded on a case-by-case basis.

SLOPES for Caracaras Flowhart Guide (see Figure 1)

As with the “SLOPES Process” flowhart, the first step is to
require project specific information, which generally includes a
proj ect description, habitat maps, project |ocation, and county.
On the project maps, determ ne the boundaries of the project and
a 6,600-foot buffer surrounding the property. The reason for
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the 6,600-foot radius is that the caracara guidelines identify a
primary zone of 985 feet and a secondary zone of 6,600 feet. To
identify off-site primary and secondary zones that may overl ap
onto the property, the Service has determ ned the center point

of a 6,600-foot circular secondary zone as the furthest point
that would allow for overlap of an off-site territory onto the

property.

Standard L ocal Operating Proceduresfor Endangered Species
Audubon’s Crested Caracara
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Figure 1 SLOPES for Caracaras Flowchart Guide

The next step is to map the vegetative conmunities present on
the property and in the property buffer area using one of the
community profile guides referenced in the “SLOPES Process”
narrative. Also, a review of caracara nests records avail able
fromthe Florida Natural Areas |Inventory database or databases
mai nt ai ned by the Service or other organizations needs to be
conducted to identify known nests | ocations.
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Nest Present/ Suitable Habitat Present - Yes/ No

The SLOPES fl owchart provides yes/no options for presence or
absence of nests and suitable habitat. |If no nests are recorded
in the databases and no suitable habitat is present, then the
Corp may nake the determ nation that the project will have “no
effect” on caracaras and can proceed with the Federal action.

| f desired, the Corps can request a concurrence letter fromthe
Servi ce.

If suitable habitat is present in the project area and no
recorded nests, the Service presunes that suitable habitat is
occupied and would result in a determ nation of “may affect” for
the listed species. The option provided in the SLOPES for
caracaras flowchart recomends surveys of suitable habitat. For
this purpose, suitable habitat for caracaras includes wet and
dry prairies, with scattered saw pal netto, scrub oaks, or
cypress, and inproved and sem -i nproved pastures and range

| ands. Heavily forested communities are not considered suitable
habitat for caracaras.

Breeding activity can occur from Septenber through June with the
pri mary season bei ng Novenber through April. Peak egg | aying
occurs from | ate Decenber through early February (Mrrison
1999). The post-fledgi ng dependency period is approximately 8
weeks. Therefore, surveys for territory occupancy or to find
new breeding pairs are best conducted during the nonths of
January, February, March, and April when nesting wthin the
overall population is at its peak and adults are nost |ikely
feeding nestlings (Mirrison 2001). Since caracaras are npst
sensitive during the nest building, incubation, and early stages
of the nesting cycle, surveys nmade earlier than January, i.e.
Decenber, may unduly disturb the birds and result in nest
abandonnent. Therefore, the Service does not recomrend surveys
during the nonth of Decenber, due to the birds' sensitivity to
di st urbances during nest building and early periods of

i ncubati on.

When surveying for caracara nests in areas where the nest site
is not known, observers should search all freestanding palm
trees, cabbage pal m hammobcks and ot her tree groupi ngs once a day
for 3 consecutive days. The 3-day search should be repeated
again in 2 weeks and again in 4 weeks. Cenerally, three
observation periods are sufficient to assess caracara presence,
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territory size, and population distribution. Note the
| ocations, with GPS coordinates on the site survey naps.

I f the surveys do not detect caracara nests, then a “may affect,
not likely to adversely affect” determ nation nmay be reached.

To receive concurrence with this determnation fromthe Service,
supporting data docunenting the |evel of survey effort in

sui tabl e habitat nmust be provided as well as the project
description, the project area habitat map, the text descriptions
of these habitats, and the reason for the determ nation, i.e.,
nest surveys of suitable habitats did not detect caracara nests.

May Affect Determ nation

| f the surveys detected caracara nests or the database searches
show t he presence of nests, then the determ nation is “may
affect” and further consultation with the Service is warranted
and the Corps is directed to the caracara guidelines. The
caracara gui delines provide a series of recommended restrictions
for activities in the primary and secondary zones both during
nesti ng season and outside the nesting season. These
recomrendati ons are the basis for the Service' s concurrence with
“no effect,” “may affect, not likely to adversely affect,” “may
beneficially affect,” and “may affect, likely to adversely
affect” determ nations. The flowchart provides five “my
affect” scenarios for consultations, with four providing for
“may affect, not likely to adversely affect” determ nations, and
the fifth requiring formal consultation.

Project Conplies Wth Caracara CGuidelines - Construction
Qut si de Nesting Season.

The first scenario provides the | east anbunt of techni cal

review. In this scenario, the project provides for ful
restriction of intrusive actions in the primary (985 feet) and

t he secondary zones (6,600 feet), with any acceptabl e | and uses
in the primary and secondary zones occurring outside the nesting
season. Primary zone restrictions are listed in the caracara
gui del ines and generally include the follow ng types of |and use
changes: renoval of pasture, renoval of natural or man-nmade
wet | ands within pastures, renoval of nest trees, renoval of
protective cover for fledged chicks, no construction of any

bui | di ngs, roads, powerlines or canals, no changes in current

| and managenent, and no use of chemcals harnful to wildlife.
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The primary zone is set aside by deed restriction, easenent, or
ot her protective covenant as an environnmentally sensitive area.
During the nesting season, unauthorized human entry is
restricted and helicopter or fixed-wing flyovers within 500 feet
vertical and 1,000 feet horizontal are prohibited. The nest and
the nest tree are protected by both Federal and State | aw and
renmoval or other neans of physical danage is prohibited year-
round. However, during the non-nesting season, exotic species
control, normal agricultural operations, and other wildlife
enhancenent actions may be permitted in the primary zone.

Restrictions in the secondary zone as listed in the caracara

gui delines include: restrictions on new construction activities,
i ncludi ng vehicles traffic, equipnent storage, material storage,
and earth stockpiling, no new comercial or industrial sites, no
mul ti-story buildings, no high density housing devel opnents or
apart nent conpl exes, no renoval of cover vegetation or trees, no
conversion of pasture and wetland habitats to row crops,
sugarcane, citrus groves, pine plantations, or hardwood forest,
and no use of chemcals harnful to wldlife. Routine
agricultural practices are not restricted. Again, these
restrictions should be assigned by deed restrictions, easenents,
or other protective covenants.

The incorporation of these prinmary and secondary zone

desi gnations and prohibitions into | and use restriction
docunents and provi ded as a conponent of a caracara nmanagenent
pl an woul d allow the Corps to nmake the determ nation that the
project “may affect, but is not likely to adversely affect”
caracaras and request concurrence fromthe Service. Upon
recei pt of the concurrence request and supporting data, the
Service may provide concurrence.

Project Conplies Wth Caracara Cui delines - Construction
Qut si de Nesting Season - Request Changes of Prinmary and
Secondary Zone Boundari es.

This option provides guidance to the Corps for projects where

t he proponent is requesting nodification of the caracara

gui deline’s recommended di nensions for the primary and secondary
zones. Modifications of the primary and secondary zone
boundaries are viewed on a site-specific, project-specific basis
and are based on the existing habitat qualities in the primry
and secondary zones and the flight and feeding patterns of the
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caracaras. In order to support a request to nodify the

di mrensi ons of the zones, data are necessary on the vegetative
community profiles in each of the zones, the flight patterns of
t he caracaras, the avail able foraging areas, and foraging
routes. The proponent providing the data nust include a

bi ol ogi cal evaluation of the nonitoring data and why the
proposed nodi fications would not adversely affect the nesting
caracaras. This information is incorporated as a conponent of

t he caracara managenent plan. |If the data in the caracara
managenent plan biol ogically supports the proponents request to
nmodi fy the primary and secondary zones, the Corps may nmake the
determ nation that the project “may affect, but is not likely to
adversely affect” caracaras and request concurrence fromthe
Service. Upon receipt of the concurrence request and supporting
data, the Service may provi de concurrence. However, the
Service believes that there are very few circunstances that
biologically justify nodifications of the prinmary zone.

Proj ect proposes actions that nodify habitat in primry
and/ or secondary zones. Project includes onsite habitat
enhancenment that result in no net |oss of function of habitat.

Thi s option provides guidance to the Corps for projects where

t he proponent is proposes nodifications to habitat in the
primary and/or secondary zones. Normally, such a request would
be considered as a “take” issue by the Service and would require
formal consultation. For instance, surveys of the habitats
within the territory of a resident pair of birds have identified
that the habitat has been physically altered by exotic species

i nvasion, lack of fire, or other anthropogenic actions. These
al terations have produced conditions onsite, either in the
primary or secondary zones, that have resulted in marginally
suitabl e habitat for the survival and propagati on of caracaras.
The pl anned action proposes | and use changes to these marginally
suitable habitats or to suitable habitats in the territory. The
proj ect al so proposes onsite habitat enhancenents and managenent
actions that provide habitat quality inprovenents that bal ance

| osses of small anmounts of marginally suitable habitat onsite.
The incorporation of these recommendations into the project and
docunented in a caracara managenent plan would all ow the Corps
to make the determ nation that the project “may affect, but is
not likely to adversely affect” |isted species and request
concurrence fromthe Service. Upon receipt of the concurrence
request and the supporting data, the Service could provide
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concurrence with the “may affect, but is not likely to adversely
affect” determ nation. The managenent plan, in this scenario,

al so needs a nonitoring programto docunent the success of the
enhancenment acti ons.

Nest Abandoned or Bl own Down

This “may affect” scenario provides guidance to the Corps in
assessing adverse effects to caracara nests that nmay have been
abandoned or bl own down during stormevents. Docunented
caracara nests are protected both by Federal and State laws. 1In
situations, where nests are bl omm down or damaged during storm
events, the caracaras will usually rebuild the nest during the
next nesting season in the sane tree or in an adjacent tree. 1In
certain circunstances, several years nmay past before a new nest

i s construct ed. Caracaras will al so abandon a nest if the
basi ¢ physi cal and biol ogi cal paraneters necessary for survival
of the species are | ost.

To eval uate such situations, the caracara guidelines provide
recommendations that a nest site be protected for no | ess than 3
years for bl own down nests and no |l ess than 3 years for
abandoned nests.

The incorporation of these recommendations into the project and
docunented in the caracara managenent plan would all ow the Corps
to make the determ nation that the project “may affect, but is
not likely to adversely affect” caracaras and request
concurrence fromthe Service. Upon receipt of the concurrence
request and supporting data, the Service may provide
concurrence.

Formal Consul tati on

The fifth “may affect” scenario in the SLOPES for caracaras

fl omchart addresses the circunstances where an action results in
a “may affect, likely to adversely affect” determ nation for
caracaras. In these situations, the project proponent has
proposed actions that because of a variety of project-specific
ci rcunst ances either cannot be achi eved during the non-nesting
season, require intrusion into the prinmary zone, or other
actions that will result in adverse effects to either the eggs
in the nest, the nestlings, the nest tree, the primary zone or
the secondary zone. |In these situations, formal consultation is
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required with the Service. The inportance of the caracara
guidelines in this situation is in determning the options that
may be available to mnim ze the proposed action’s adverse
effects to caracaras and options that may be avail able to reduce
t he amount of incidental take. Actions that nay be appropriate
to mnimze project-specific effects could include habitat
enhancenment actions, nmuffling of equipnent, |ess intrusive
constructions nethods, and other project specific
recommendations. In this scenario, the Service recomends early
consultation to identify issues and options avail able to reduce
the project’s adverse effects to caracaras.

As discussed in the SLOPES Process, when a request is received
for formal consultation, the Service will provide within 30
days, acknow edgnent that formal consultation has begun or that
the Service believes that additional data are needed before
formal consultation can begin. Formal consul tation concl udes
90 days followi ng receipt of the initial request or follow ng
recei pt of the additional data. An integral part of the initial
data submttal is an analysis of the manner in which the action
may affect |isted species. This analysis needs to also include
an estimation of the extent of take. The Biological OQpinion is
conpleted within 45 days foll ow ng concl usi on of fornal
consultation. As defined in 50 CFR 402. 14(c), the additional
data is the best scientific or cormmercial data avail abl e that
woul d assist the Service in forrmulating its Biological Opinion
and is not to be a request for a special research project.

Reports
Bi ol ogi cal Assessnent/Bi ol ogi cal Eval uati on Report.

In general, the report should include a project description
(proposed action and defined project area), project habitat
descriptions, effects of the proposed action on the species,
conservation neasures to mnimze effects to the species, and a
conclusion (effects determnation). The report should al so

i nclude the survey protocol, survey data sheets, and primry and
secondary zones of the nesting caracaras, if caracaras are
present. |f habitat preservation and enhancenents are proposed,
the report needs to include a habitat nonitoring conponent and a
proposed | and preservati on conservation easenent. Refer to the
Service's Qutline Exanple for a Biological Assessnment or a

Bi ol ogi cal Eval uation (2002b) for a nore detail ed di scussion of
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report requirenents, format, explanations of common ESA
guestions, and level of detail needed in the report.

Caracara Managenent Pl an

A caracara managenent plan is necessary when a proponent
proposes actions that may affect caracaras. The plan addresses
primary and secondary zone issues and conpliance with the
caracara guidelines. The plan includes any proposed nonitoring
and mitigation, baseline surveys, and actions proposed to

m nim ze adverse effects to caracaras. The caracara nanagenent
pl an can be a conponent of the Biological Assessnent/Eval uation.

The managenent plan includes a discussion of project effects to
t he species and should include the foll ow ng conponents.

Al'l projects should be carefully considered on a case-by-case
basis. Consider the foll ow ng when assessing project effects to
caracaras:

What is the |l evel of use of the project area by caracaras?
You may need to conduct surveys.

How is the area used? Wy are caracaras there? Are they
transi ent, foraging, perching, roosting, nesting?

What effect will the project have on the caracaras primary
food stocks and foraging areas in all areas influenced by the
proj ect ?

VWhat actions are proposed to mnimze potential effects to
caracaras; include baseline nonitoring, construction nonitoring,
and site enhancenent actions, if any.

Ref er ences

Morrison, J.L. 2001. Reconmended managenent practices and
survey protocols for Audubon’s crested caracaras (Caracara
cheriway audubonii) in Florida. Technical Report No. 18.
Florida Fish and WIdlife Conservation Comm ssion, Tall ahassee,
Fl orida, USA.

US Fish and WIildlife Service. 2002a. Habitat managenent
gui del ines for Audubon’s crested caracara in central and
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St andard Local Operating Procedures for Endangered Species
Bal d Eagl es
June 16, 2003 Draft
USFWS Sout h Fl orida Ecol ogi cal Services Ofice

The Standard Local Operating Procedures for Endangered Species
(SLOPES) for the bald eagle provides a tool to assist the user
in determning if an action, i.e., a Federal permt, a Federal
construction project, or other such action, nmay adversely affect
bal d eagl es. These procedures provide the user with a stepw se
process to determ ne what effect the action will have on eagl es
and options available that may avoid or mnimze the action’s
effects to eagl es.

The Fish and Wldlife Service (Service) encourages Federal
agencies to utilize the guidelines set forth in the “Habitat
Managenment Cuidelines for the Bald Eagle in the Southeast

Regi on” (Habitat Managenent Guidelines) (Service 1987) for any
action they propose that nay have an effect on bald eagles.

Anot her useful docunent, when dealing with power line issues is
t he “Suggested Practices for Raptor Protection on Power Lines,
the State of the Art in 1996" (APLIC 1996). The “South Florida
Mul ti-Species Recovery Plan” (Service 1999) provides a synopsis
of bald eagle ecology in this area.

The bal d eagl e SLOPES flowchart can be found in Figure 1. The
first step requires project-specific information that includes a
proj ect description, habitat maps, and project location. On the
project map, determ ne the boundaries of the project and a 457-m
(1,500 ft) wide buffer surrounding the project boundaries. In
eval uating project effects to the bald eagle in south Florida,
the Service regards the primary protective zone as 229 m (750
ft) and the secondary protection zone as 457 m (1,500 ft)
surroundi ng the nest tree (Service 1998). The buffer
identifies the area where the primary and secondary protective
zones of a bald eagle nest might overlap with project

activities.

Suitabl e habitat for bald eagles is forested canopies that are
within 3 km (1.9 m) of open water, such as borrow pits, | akes,
rivers, and large canals. Suitable nest sites also include
utility and communication transm ssion towers. Nesting habitat
conprises a nest tree, perch, and roost sites, and adjacent
hi gh-use areas, but usually does not include foraging areas.
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Figure 1. Bald Eagle SLOPES Fl owchart Gui de
The active nest, perch, roost sites, and use areas around the
nest, conprise the nesting territory. Most eagles sel ect nest
trees that are larger and taller than surrounding trees, except
in extreme southern Florida where nests are typically located in
mangr ove snags (Service 1999). Forest stands containing the
nest site are usually nmulti-layered, mature, or old-growth
stands. Nests are usually positioned below the treetop in live
coni fers, although many tree speci es have been used for nesting.
The structure of the tree appears to be nore inportant to
nesting eagles than the tree species. |In south Florida, nests
are often in the ecotone between forest and marsh or water, and
are constructed in dom nant or co-dom nant |iving pines (Pinus
spp.) or bald cypress (Taxodi umdistichum) (MEwan and Hirth
1979). About 10 percent of eagle nests are |located in dead pine
trees, while 2 to 3 percent occur in other species, such as
Australian pine (Casuarina equisetifolia) and |ive oak (Quercus
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virginiana). The stature of nest trees decreases fromnorth to
south (Whod et al. 1989) and in extrene sout hwest Florida eagles
nest in black (Avicennia germnans) and red nmangroves

(Rhi zophora mangl e), half of which are snags (Curnutt and
Robertson 1994). Nest trees in south Florida are smaller and
shorter than reported el sewhere; however, conparatively they are
the largest trees available. In this area, bald eagles breed
and nest during the winter. Contrary to changes in habitat use
exhi bited by northern bald eagle popul ations, eagles in the
south do not substantially alter habitat use throughout the
year.

The Florida Fish and Wldlife Conservati on Conm ssion’s (FWC)
conducts annual aerial surveys for bald eagle nests throughout
Florida. Bald eagle nests are found throughout the area (Figure
2). Known bald eagle nest |ocations can be found at the FWC web
site http://ww. wi | dfl ori da. org/ eagl e/ eagl enests. Nest

| ocations are approximte so sone nest sites m ght require nest
surveys.

Al t hough bal d eagl es and nest trees are usually very easily
observed during the annual FWC eagle nest surveys, the

recrui tment of young eagles into the adult breeding popul ation
and existing nest locations in visually restrictive tree
canopies may result in an unrecorded nest in suitable habitat.
To determine if unrecorded nests are present in the project area
and buffer, the Service recommends that all suitable habitat,
any forest canopy within 3 km (1.9 m) of open water, be

i nspected for nesting bald eagles.

If no nests are reported in the database and no suitable habitat
is present within the project area and buffer, then a

determ nation that the project will have “no effect” on bald
eagl es can be nade and other permtting action can proceed. |If
desired, a concurrence letter fromthe Service can be request ed.

May Affect Determ nations

I f suitable habitat is present in the project area and no nests
are reported in the FWC database, the Service presunes that
suitable habitat is occupied and a determ nation of “may affect”
for the bald eagle would result then a nest survey should be
conduct ed.
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I f the nest surveys do not detect bald eagle nests, then a “may
affect, not likely to adversely affect” determ nation can be
reached. To receive concurrence with this determ nation from
the Service, supporting data in a biological evaluation report
(see bel ow for details) docunenting the | evel of survey effort
in suitable habitat and the reason for the determnation, i.e.,
surveys of suitable habitats did not detect bald eagle nests.

| f the surveys detect a bald eagle nest or the FWC dat abase
shows a nest present within the property and buffer, then a “my
affect, likely to adversely affect” determ nation is nade and
further consultation with the Service is warranted. The Habitat
Managenment Gui delines (Service 1987) provide a series of
recommended activity restrictions in the prinmary and secondary
zones during both nesting and non-nesting season. These
recomrendati ons are the basis for a Service concurrence with
“may affect” determnation. Five “nmay affect” scenarios are
provi ded bel ow for consultations. Four provide for “may affect,
not likely to adversely affect” determ nations, and the fifth
for a “may affect, likely to adversely affect” determ nation
requiring formal consultation.

Project Conplies Wth Habitat Managenent Gui deli nes
Non- nesti ng Season Construction

The first scenario requires the | east anmount of techni cal
review. In this scenario, the project provides for ful
restriction of intrusive actions in the primary and secondary
zones, wWith any acceptable | and uses occurring outside the
nesting season. Primary zone restrictions include no
residential, commercial, or industrial devel opnent, no tree
cutting or logging, no construction and m ning, and no use of
chemcals toxic to wildlife. The primary zone is set aside by
deed restriction, easenent, or other protective covenants as an
environnmental ly sensitive area. During the nesting season,
unaut hori zed human entry is restricted and helicopter or fixed-
wing flyovers wwthin 152 m (500 ft) vertically and 305 m (1, 000
ft) horizontally are prohibited. The nest and the nest tree are
protected by both Federal and State | aw and renoval or other
means of physical damage is prohibited year-round. However,
during the non-nesting season, exotic species control and ot her
w | dlife enhancenent actions nmay be permtted in the primary
zone.
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Restrictions in the secondary zone include no new commercial or

i ndustrial sites, no multi-story buildings, no high density
housi ng devel opnents or apartnment conpl exes, no construction of
new roads, trails, or canals that would facilitate access to the
nest, and no use of chemcals toxic to wildlife. Again, these
restrictions need to be assigned by deed restrictions,

easenents, or other protective covenants.

During the non-nesting season, activities not specifically
restricted above for the secondary zone that are acceptable | and
uses include single famly residential devel opments, parks,
trails, etc.

The incorporation of these prinmary and secondary zone

desi gnations and prohibitions into | and-use restriction
docunents and provided as a conponent of a Bald Eagl e Managenent
Plan would allow a determ nation that the project “may affect,
but is not likely to adversely affect” the bald eagle and
concurrence requested fromthe Service.

Project Conplies Wth Habitat Managenent Gui deli nes
Non- nesti ng Season Construction
Modi fications of Primary and Secondary Zone Areas

The Service believes that there are very few circunstances that
biologically justify nodifications of the primary zone. Sone
activities not recommended to occur within the primary zone my
be allowed if data are avail able to support their

i npl enentation. This option provides gui dance for projects
where a nodification of the recommended primary and secondary
zones is requested. Modifications of the primary and secondary
zone boundaries are viewed on a site-specific, project-specific
basis and are based on the existing habitat qualities in these
zones and the flight patterns of the eagles. |In order to
support a request to nodify the di nensions of a zone, data are
necessary on the habitat types in each of the zones, flight
patterns of the eagles, available foragi ng areas, and foraging
routes. A biological assessnment of this data nust be provided
wi th an expl anation of why the proposed nodifications woul d not
adversely affect the nesting eagles. This information should be
i ncorporated as a conponent of the Bald Eagl e Managenent Pl an.
If the data in the Bal d Eagl e Managenent Pl an bi ol ogically
supports a request to nodify the prinmary and secondary zones, a
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determ nation that the project “may affect, but is not likely to
adversely affect” the bald eagle can be nade and concurrence
requested fromthe Service.

Nesti ng Season Construction
Secondary Zone Only

This “may affect” scenario provides for a project with the sane
site paranmeters as the first scenario, including the
restrictions in the primary and secondary zone and the

i ncorporation of the |and devel opnent covenants into the
project. The difference in this scenario, is that project
construction activities are proposed in the secondary zone
during the nesting season. |In general, construction in the
secondary zone during the nesting season is viewed by the
Service as a “nmay adversely affect” for the species and may
result in “take,” which would require formal consultation.
However, based on past nest nonitoring reports provided to the
Service that evaluated nesting bald eagle responses to various
types of disturbances and noi se | evels, the Service found that
bal d eagl es appear to be tolerant of new disturbances that mmc
exi sting |l evels of disturbance. Based on these nonitoring
reports, the Service believes that passive construction
activities, i.e., surveying, |andscaping, and other simlar
types of construction actions that do not generate high | evels
of noise, vibration, or dust, may be conducted in the secondary
zone. Because a wi de range of construction activities could be
consi dered passive or active and the | evels of disturbance can
vary greatly fromsite to site, the Service believes that the
potential for adverse effects is still present. To assist in
determ ni ng when an action approaches adverse effects and
provide the Service with reasonabl e assurance that the potenti al
for “take” fromthe construction action in the secondary zone
during nesting does not occur, the Service requires that a site
nmoni t or be present during construction. The nonitor’s

responsi bilities and reporting requirenents are di scussed under
the Bald Eagle Mnitoring Report bel ow

The incorporation of the primary and secondary zone designations
and prohibitions into | and-use restriction docunents, the
commtnment to provide a site nonitor during passive construction
actions in the secondary zone during the nesting season, and the
preparation of a Bald Eagl e Managenent Pl an that docunents the
desi gnati ons, prohibitions, and nonitoring, would allow a
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determ nation that the project “may affect, but is not likely to
adversely affect” the bald eagle and concurrence requested from
t he Service.

Late Nesting Season Construction

This “may effect” scenario applies to a project where start of
construction is proposed in the secondary zone prior to the end
of the nesting season. |In this situation, construction wuld be
al l oned provided the fledglings have left the nest and are
capabl e of sustained flight. To determne if the fledglings
have |l eft the nest and are capable of flight, site nonitoring is
required. Specific nonitoring requirenents are di scussed under
the Bal d Eagl e Monitoring Report below. Docunentation that the
fl edglings have left the nest and are capabl e of sustained
flight would allow a determ nation that the project “may affect,
but is not likely to adversely affect” the bald eagle and
concurrence requested fromthe Service.

Nest Abandoned, Bl own Down, or Taken Over by O her Raptors

This “may affect” scenario provides gui dance in assessing
adverse effects to bald eagle nests that may have been
abandoned, bl own down during stormevents, or taken over by

ot her nesting raptors. Docunented bald eagle nests are
protected both by Federal and State laws. In situations, where
nests are bl owmn down or damaged during stormevents, the eagles
Wi ll usually rebuild the nest during the next nesting season in
the sane or adjacent tree. |In certain circunmstances, several
years nmay past before a new nest is constructed. It has been
observed that bald eagle nests nmay be taken over by other
raptors that precluded the eagles fromnesting in their
historical |ocations. Also, it has been observed that in these
situations, if the raptors vacate the nest, the eagles wl|

agai n occupy the site. Bald eagles will also abandon a nest if
t he basi c ecol ogi cal functions necessary for survival are |ost.
The Service does not consider a nest abandoned until it has been

docunented so for five consecutive breedi ng seasons.

To eval uate such situations, the Habitat Managenent GCui delines
(Appendi x A) provide recomrendations that a nest site be
protected for no less then two years for bl own down nests and
five years for abandoned nests; no recommendations are nmade for
nests occupied by other raptors. The Service believes that
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consistency in the review of these issues is inportant.

Thr oughout the Habitat Managenment QGui delines the di scussions
center around the inportance of the nest site, not the nest
itself, to the survival and well-being of bald eagles. To
provi de consi stency the Service believes that the guidelines for
a lost nest or nest tree should be applied to a bl owmm down nest
and a nest occupied by other raptors and the guidelines for an
abandoned nest be applied only to a docunented non-use nest site
where a nest still exists.

The incorporation of these recommendations into the project and
docunented in the Bal d Eagl e Managenent Plan would all ow a
determ nation that the project “may affect, but is not likely to
adversely affect” the bald eagle and concurrence requested from
t he Service.

Formal Consul tati on

The fifth “may affect” scenari o addresses the circunstances
where an action results in a “may affect, likely to adversely
affect” determination for the bald eagle. |In these situations,
t he proposed actions because of a variety of project-specific

ci rcunst ances either cannot be achi eved during the non-nesting
season in the secondary zone, require intrusion into the primry

zone, or other actions that will result in adverse effects to
either the eggs in the nest, the nestlings, the nest tree, or
the primary zone. In these situations, formal consultation is

required with the Service. The Habitat Managenent Gui deli nes
(Service 1997) are essential in determning the options that may
be available to m nimze adverse effects to eagles and reduce

t he amount of incidental take. Activities that may be
appropriate to mnimze project effects could include habitat
enhancenment actions, nmuffling of equipnent, |ess intrusive
constructions nethods, and other project specific
recommendations. In this scenario, the Service recomends early
consultation to identify issues and options avail able to reduce
the project’s adverse effects to bald eagl es.

When a request is received for formal consultation, the Service
will provide within 30 days, acknow edgnent that formnal

consul tati on has begun or that the Service believes that

addi tional data are needed before formal consultation can begin.
Formal consultation concludes 90 days follow ng receipt of the
initial request or follow ng receipt of the additional data. An
integral part of the initial review package is an anal ysis of
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the manner in which the action may affect listed species. This
anal ysis needs to also include an estinmation of the extent of
take. The Biological Opinion is conpleted within 45 days
foll ow ng conclusion of formal consultation. As defined in 50
CFR 402.14(c), the additional data is the best scientific or
commerci al data avail able that would assist the Service in
formulating its Biological Opinion and is not to be a request
for a special research project.

Report GCui del i nes

Three docunents can help in the preparation of the analysis of
actions that may affect the bald eagle.

Bi ol ogi cal Eval uati on/Bi ol ogi cal Assessnent Report

Quidelines for this report are found in Appendi x A of the SLOPES
I ntroduction and includes the typical data necessary to prepare
t he Bi ol ogi cal Opinion (Service 2002). 1In general, the report

i ncludes a project introduction, proposed action, project

habi tat descriptions, project effects, recomendations to

m nimze project effects, and conclusions. Mre detail is
required in a biological assessnent report for formal
consultation. This docunent is the basis for determ nation of
effect and needs to include sufficient information to support

t he determ nation

Bal d Eagl e Managenent Pl an

A managenent plan is necessary when project actions nmay affect
bal d eagles. The plan addresses primary and secondary zone

i ssues and conpliance with the Habitat Managenent Gui deli nes.
The plan includes any proposed nonitoring and mtigation,
basel i ne surveys, noise surveys, and actions proposed to

m nim ze adverse effects to bald eagles. The managenent pl an
can be a conmponent of the Biological Eval uation/Biol ogical
Assessnent Report or may substitute if no other |isted species
are affected by the proposed action. All projects should be
carefully considered on a case-by-case basis. Consider the
foll ow ng when assessing project effects to bald eagles:

What is the | evel of use of the project area by bald
eagl es? You nmay need to conduct surveys.
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How is the area used? Wy are eagles there? Are they
transi ent, foragi ng, perching, roosting, nesting, etc.?

VWhat effect wll the project have on the eagle's primry
food sources and foraging area in the areas influenced by the
proj ect ?

What actions are proposed to mnimze potential effects to
bal d eagl es, include baseline nonitoring, construction
nmonitoring, and site enhancenent actions, if any.

Met hods to reduce inpacts include conducting the activity out of
the nesting season, limting action to short duration, or using
equi pnent that may reduce |levels of noise or disturbing activity
such as vibratory pile drivers, nuffler systens or rubber mats,
and use of a site nonitor. |Inpacts nay be different at each
site, depending on the individual birds’ tolerance, and existing
| evel s of activity.

An outline for the Bald Eagl e Managenent Plan is as foll ows:

| nt r oducti on
Proj ect Description
Project History
Exi sting Environnmental Setting
Habi t at Descri ption
Wl dlife Description
Project Effects (include a discussion of the
assessnent factors listed in the precedi ng section)
6. Concl usi on and Comm t nent s
Li st of Figures
Li st of Appendices
Field Data Sheets

Vo RN E

Bal d Eagl e Monitoring Report

This report is a product resulting fromspecific nonitoring
requi renents of the Bald Eagl e Managenent Plan and is necessary
for actions that have the potential to affect nesting eagles.
The key conponent in the plan is the site nonitor. A nonitor is
a person with knowl edge and technical skills sufficient to

di stingui sh between the various types of verbal and physical at-
rest and stress displays exhibited by bald eagles. The nonitor
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is designated by the project to observe bald eagle activity
during on-site activities and nust have authority to halt
ongoi ng construction, if bald eagle stress displays are
observed. Commonly observed non-stress displays include

per chi ng, preening, courtship, feeding, nest building,

copul ation, or incubation. Comonly observed stress displays

i nclude alarmcalls, screeching, dive bonbing, head bobbing, and
rapi d head turning.

The nonitoring report including the raw data should be submtted
to the Service within 30 days followi ng work conpletion. Al
correspondence with the Service should be copied to both the

| ocal and Tal | ahassee offices of the Florida Fish and Wldlife
Conservation Comm ssion for their database (see (Service 1998)
for details).

An outline for the nonitoring report is as follows:

| nt roduction

Proj ect Description

Project History

Exi sting Environnmental Setting
Habi t at Descri ptions

Wl dlife Descriptions
Moni t ori ng Met hodol ogy
Literature Revi ew and Agency Coordi nation
Basel i ne Monitoring Method

Noi se Level Readings

Current Site Activity

Resul ts

7. Concl usi ons

Li st of Figures

Li st of Appendices

Field Data Sheets
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St andard Local Operating Procedures for Endangered Species
Whod St orks
July 28, 2002 Draft
USFWS Sout h Fl orida Ecol ogi cal Services Ofice

The Standard Local Operating Procedures for Endangered Species
(SLOPES) for Wod Storks provides a tool to assist the user in
determining if an action, i.e., a Federal permt, a Federal
construction project, or other such action, nmay adversely affect
wood st orks. The Whod Stork SLOPES provide the user with a
stepwi se process to deternmine if the proposed action will affect
wood storks, what effect wll the action have on wood storks,
and options available that nay avoid or mnimze the action's
effects to wood storks.

The Fish and Wldlife Service (Service) encourages Federal
agencies to use the guidelines set forth in the Habitat
Managenment GCui delines for the Wod Stork in the Southeast Region
(HM5) (Service 1990) for any actions they propose that may have
an affect on wood storks. The Service has al so prepared

suppl emental guidelines for south Florida that provide
addi ti onal assistance to the user in addressing species-specific
resource questions (Service 2002a). Additional information on

t he ecol ogy of wood storks can be found in the South Florida

Mul ti - Speci es Recovery Plan (Service 1999), the Wod Stork
Recovery Plan (1996), and the Species Profile: Wod Storks on
Mlitary Installations in the Southeastern United States
(Mtchell 1999).

I n eval uating project effects to wood storks in Florida, the
Service considers effects to the colony, the primary zone, the
secondary zone, and the core foraging area (CFA) as direct
effects and effects to foragi ng areas outside the CFA as
indirect effects. The Service’'s HVG and suppl enmental guidelines
define the limts for each of the zones and provi de gui dance in
determ ni ng what types of actions nmay produce adverse effects to
wood storks and actions that may be inplenmented to reduce these
effects.

For the purpose of the wood stork SLOPES, the Service considers
t he col ony boundary to include all nests and a 100 neter (325
feet) buffer surrounding the nests. The primary zone adds an
addi tional 400 neters to the col ony boundary and the secondary
zone adds an additional 350 neters to the primary zone boundary.
The CFA is a 30-kiloneter (18.6 mle) zone surroundi ng the
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col ony boundary. The guidelines recommend restrictions in each
of the zones that correspond to nesting and non-nesting season
cycles. A nesting season cycle averages 115 to 120 days. Nest
sites are generally in woody vegetation over standing water, or
on islands surrounded by broad expanses of open water. In south
Florida, the nesting season is generally from Novenber through
May. For central and north Florida, the nesting season is
generally from February through August.

The HMG gui delines address primarily effects to the colony, the
primary zone, and the secondary zone. The suppl enental
gui del i nes i ncorporate these assessnents and al so i nclude effect
eval uations to the CFA and to the foraging area outside the CFA
Ceneral restriction for each of the zones is provided bel ow,
however, refer to the HVMG and suppl enental guidelines for
specific details. Conpliance with the HMG and suppl enent al
guidelines are the basis for the Service's concurrence with “no
effect,” “may affect, not likely to adversely affect,” “may
beneficially affect,” and “may affect, likely to adversely
affect” determ nations.

Colony: a) no entry during nesting season, b) water |evels

bel ow rookery sufficient to protect rookery froml and based
predators during nesting cycle, and c) hydrol ogic cycle provides
periodi ¢ dry-down of nest colony (outside the active nesting
season) sufficient to pronpote recruitnent of new nest trees.

Primary Zone: Year round: a) no vegetation renoval, b) no
change in hydroperiod, and

c) no construction of building, roadways, towers, powerlines, or
canals. Nesting season

a) no increase or change in human activity above existing

| evel s, b) no increase or change in pattern of |ivestock
managenent, and c) no aircraft/airboat operation closer than 500
feet of colony. Nuisance species renoval and normal mai nt enance
activities may occur outside the nesting season.

Secondary Zone: Year round: a) no alterations in hydrol ogy that
m ght affect hydrol ogy of primary zone and b) no renoval of
wet | ands or woods of potential value to wood storks for roosting
and feeding. Nesting season: a) no change in human activity
above existing |levels. Nuisance species renoval and nor nal

mai nt enance activities may occur outside the nesting season.
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Powerline and cell towers: a) less than 200 feet in height - no
closer than 1 mle fromcolony and b) greater than 200 feet in
hei ght - no closer than 3 mles from col ony.

CFA:  Nesting season: a) no change in hydroperiod that affects
colony, primary zone, or secondary zone, and b) no change in
hydroperi od that reduces or changes the acreage or type of
wet | ands. Wetl and enhancenents or nui sance species renoval may
occur year-round outside the primary and secondary zones.
Wet | and inpacts: a) nust provide conpensation ratio of 1 to 1
with tenporal lag factor, and b) nust provide type for type
repl acenent (short hydroperiod, |ong hydroperiod, forested,
etc.).

Year Round Foraging Area: Wtland inpacts: a) nust provide
conpensation ratio of 1 to 1 with tenporal |ag factor and b)
recommend type for type repl acenent.

Whod Stork SLOPES Fl owchart Guide (see Figure 1)

As with the “SLOPES Process” flowhart, the first stepis to
require project specific information, which generally includes a
proj ect description, habitat maps, project |ocation, and county.
The | ocation of the nearest wood stork colony is al so necessary.
The |l ocation of the colony influences the evaluation of the
project’s effects to the colony, the primary zone, secondary
zone, and the CFA. Because wood storks are a wetl and dependent
species, the habitat map needs to al so show the wetl ands on the
property. Wetlands need to be classified as to type and

hydr operi od.

| nfformati on on the presence of a wood stork col ony can be found
froma variety of sources. Colony |ocation databases are
mai nt ai ned by the Service, the South Florida Water Managenent
District (SFWD), the Florida Fish and WIldlife Conservation
Comm ssion (FWC), the Florida Natural Areas Inventory, and
county and | ocal natural resource agencies. The SFWWD web site
is http://ww.sfwnd. gov/org/erd/ coastal /wadi ng/index. htm. The
FWC web site is http://wd.fw.state.fl.us/bba/default.asp.
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Figure 1. Wod Stork SLOPES Fl omchart Gui de

Wet | ands Present in Project Footprint - Yes/No

Wth the informati on gathered, a determ nation can be made t hat
a) no wetlands are within the project footprint, therefore the
project will have no effect to wood storks or b) wetlands are
present in the project footprint and further assessnment is
necessary. |If no wetlands are present in the project footprint,
then the U S. Arnmy Corps of Engineers (Corps) may nake the
determ nation that the project will have no effect on wood
storks and can proceed with the Federal action. |f desired, the
Corps can request a concurrence letter fromthe Service.
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Wet | ands Present, Project Qutside the Boundary of the
Colony and its CFA -Yes/No

If wetlands (suitable habitat) are present on the property, the
determ nati on needs to be made as to rather the project may have
an effect on a colony and its CFA or is the project outside the
boundary of the CFA. If the project is outside the boundary of
the CFA, the Services generally considers the
conpensation/mtigation requirenents of EO 11990: Protection of
Wetlands (3 C.F.R 121 (1978)) and/or the avoi dance,

m nim zation, and conpensation requirenents of Section 404 of
the Cean Water Act (33 U S.C. 1344) as acceptable neasures to
m nimze adverse effects to adult foragi ng wood storks. In this
scenario, the Corps may nmake the determ nation that the project
may affect, but is not likely to adversely affect the endangered
wood stork and request concurrence fromthe Service. Upon
recei pt of the concurrence request and supporting data, the
Service may provide concurrence.

Wet | ands Present, Project within CFA Boundary

At this point in the wood stork SLOPES process, additional

gui dance fromthe HVG and the suppl enental guidelines is
appropriate and the effects that the project may have on the
survival and productivity of the wood stork colony are
evaluated. |If the project is outside the boundary of the col ony
and the primary and secondary zones, project effects are
primarily related to foragi ng needs for the colony and incl ude
primarily wetland | osses and hydrol ogy pattern changes.

CFA Effect Assessnents

The eval uation of effects to the CFA nust address project-

i nduced changes in wetl and hydrol ogy and direct |oss of

wetlands. In this scenario, |oss of wetlands and/or a change in
t he wetl and hydroperi od may adversely affect survival of
nestlings and the productivity of the colony. The suppl enental
gui del i nes provide neasures that may mnim ze adverse effects to
the colony. |If wetland alterations occur fromthe project, the
suppl enment al gui deli nes recommend wetl and conpensation at a
ratio of 1 to 1 with the inclusion of a tenporal |ag factor.

The conpensatory wetlands nust be a type for type system i.e.,
a short hyroperiod wetland cannot replace a | ong hyroperiod
wet | and and vice-versa. A biological assessnent that describes
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t he proposed project, its projected inpacts, and nmeasures
proposed to m nimze adverse effects is recommended.

To assist in the preparation of the biological assessnent, the
Service has prepared a Biol ogi cal Assessnent/ Bi ol ogi cal

Eval uation CGui deline (2002b). The Bi ol ogi cal
Assessnent/ Bi ol ogi cal Eval uation CGui deline includes the typical
data needs that the Service believes are necessary to eval uate
the project effects to listed species. |In general, the report

i ncludes a project introduction, proposed action, project

habi tat descriptions, species effects, recomendations to

m nim ze species effects, and conclusions and commtnents. This
docunent is the basis for the Corps determ nation of effects and
needs to include sufficient information to support the

determ nation

In the above scenario, the Service considers projects that
conply with the HMG and the suppl enental guidelines as having
provi ded acceptabl e neasures that mnimze adverse effects to
wood storks foraging in the CFA. Upon recei pt of the biol ogical
assessnment, the Corps may nmake the determ nation that the
project may affect, but is not likely to adversely affect the
endanger ed wood stork and request concurrence fromthe Service.
Upon recei pt of the concurrence request and supporting data, the
Service may provide concurrence.

Col ony and Primary and Secondary Zone Assessnents

The HMG and suppl enmental gui delines provide gui dance on types of
actions that the Service believes may have an adverse effect to
wood storks if conducted wthin the boundaries of the col ony,
primary zone, and secondary zone. These guides also further
define effects that may occur during the nesting season and non-
nesting season. |If an action is proposed that is restricted
during the nesting season but allowed during the non-nesting
season, then a project proposed with this stipulation wuld be
viewed by the Service as having provi ded accept abl e nmeasures
that would m nimze adverse effects to wood storks. These
nmeasures woul d need to be docunented in the biological
assessnment. Upon recei pt of the biological assessnent, the
Corps may make the determ nation that the project may affect,
but is not likely to adversely affect the endangered wood stork
and request concurrence fromthe Service. Upon receipt of the
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concurrence request and supporting data, the Service may provide
concurrence.

Nesting Season Restrictions

The nesting period for wood storks covers a tine frane that
enconpasses a 10-nmonth wi ndow ( Novenber through August) and
accounts for all nesting cycles for south, central, and north

Fl ori da popul ati ons. Because a nest cycle initiation and
culmnation are generally a 110 to 120-day event, refinenents of
the nesting period may be possible through the use of a site
monitor. The site nonitor’s function is to determne if nesting
activity has begun for early nesting season actions and if the
fl edglings have left the nest and are capabl e of sustained
flight for late nesting season actions.

Early Nesting Season Actions

For early nesting season actions, the nonitor’s role is to
docunent when courtship and/or nest building activities have
began. Once courtship and/or nest building activities commence,
construction related actions nmust cease. I n situations where
such a project is proposed, the inclusion of the site nonitor
into the project plan and docunented in the biological
assessnment woul d provi de assurance to the Service that
accept abl e nmeasures have been inplenented that would mnim ze
adverse effects to nesting wood storks. Upon receipt of the

bi ol ogi cal assessnment, the Corps may nake the determ nation that
the project may affect, but is not likely to adversely affect

t he endangered wood stork and request concurrence fromthe
Service. Upon receipt of the concurrence request and supporting
data, the Service may provide concurrence.

Late Nesting Season Construction

For | ate season nesting actions, the nonitor’s role is to
docunent the end of the nesting season and that the fledglings
have | eft the nest and are capable of sustained flight.
Sustained flight is docunented by defined, snmooth flight by
young wood storks fromthe colony to adjacent foraging areas

w t hout obvi ous signs of awkward wi ng patterns and | oss of

bal ance at | andings. Sustained flight is docunented by a 2-day
survey event with the observations concentrated on the young
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wood storks. In situations where such a project is proposed,
the inclusion of the site nonitor into the project plan and
docunented in the biological assessnent woul d provi de assurance
to the Service that acceptabl e neasures have been inpl enent ed
that would mnimze adverse effects to nesting wood storks.
Upon recei pt of the biological assessnent, the Corps may nake
the determnation that the project may affect, but is not likely
to adversely affect the endangered wood stork and request
concurrence fromthe Service. Upon receipt of the concurrence
request and supporting data, the Service may provide
concurrence.

Formal Consul tation

The formal consultation scenario in the wood stork SLOPES

fl owchart addresses the circunstances where an action results in
a “may affect, likely to adversely affect” determ nation for
wood storks. In these situations, the project proponent has
proposed actions that because of a variety of project specific
ci rcunst ances either cannot be achi eved during the non-nesting
season, require intrusion into the prinmary zone, or other
actions that will result in adverse effects to either the eggs
in the nest, the nestlings, or the col ony. I n these
situations, formal consultation is required with the Service.
The inmportance of the wood stork HMG and suppl emental gui del i nes
is in determning the options that may be available to mnimze
t he proposed action’s adverse effects to wood storks and options
that nay be available to reduce the anmount of incidental take.
Actions that may be appropriate to mnimze project specific
effects could include habitat enhancenent actions, nmuffling of
equi pnent, |less intrusive construction’s nethods, and ot her

proj ect specific recommendations. In this scenario, the Service
recommends early consultation to identify issues and options
avail able to reduce the project’s adverse effects to wood

st orks.

As discussed in the SLOPES Process, when a request is received
for formal consultation, the Service will provide within 30
days, acknow edgnent that formal consultation has begun or that
the Service believes that additional data are needed before
formal consultation can begin. Formal consultation concl udes
90 days following receipt of the initial request or follow ng
recei pt of the additional data. An integral part of the initial
data submttal is an analysis of the manner in which the action
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may affect |listed species. This analysis needs to al so include
an estimation of the extent of take. The Biological OQpinion is
conpleted within 45 days foll ow ng concl usi on of fornal
consultation. As defined in 50 CFR 402. 14(c), the additi onal
data is the best scientific or cormmercial data avail abl e that
woul d assist the Service in forrmulating its Biological Opinion
and is not to be a request for a special research project.

Report GCui del i nes

To assist in the preparation of the analysis of the manner in
whi ch the action may affect |isted species, the Service has
prepared a Biol ogi cal Assessnent/Bi ol ogi cal Eval uation

Gui deline. The Biological Assessnent/Biol ogi cal Eval uation
Qui deline includes the typical data needs that the Service
bel i eves are necessary to prepare the Biological Opinion. 1In
general, the report includes a project introduction, proposed
action, project habitat descriptions, species effects,
recommendations to mnimze species effects, and concl usi ons and
commtnents. This docunent is the basis for the Corps
determ nation of effect and needs to include sufficient
information to support the determ nation
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United States Department of the Interior

FISH AND WILDLIFE SERVICE
Svuth Florida Eeological Services Office
1339 20™ Street
Vera Beach, Florida 32960-3559

August 18, 2000

Colonel James G, May
District Engineer

LS. Army Corps of Engineers
PO, Box 4270

Jacksonville, Floridn 323-0019

Déar colorie] May:

The purpose of this letter is to provide to you the final interim Stendard Local Operating Procedures
tor Endangered Species (SLOPES) for conducting consultatons between Lthe Figh and Wildlife
Service and the Army Corps of Enginears (Corps) for permit applications regarding Mlorida panthers
(Puma (=Felis) concolor corvi) pursunnt to the Eodangered Specics Act of 1973 {ESﬁ. ). Enclosure
| is & copy of these procedures that have been co-developed by our agencies as & congistenl means
to conduct section 7 consultations under the ESA. Effective immediately, T om directing my staif 1o
usc these procedures when consulting with the Corps.

Inoa letter daged, July 14, 2000, the Service described the Corpe® section 7 responsibilities s the
potion agengy which includes preparing a biological evaluation of the proposed action gnd working
with the permit applicant to avoid and minimize effects where possible (Enclosure 2). Specifically,
ag required under 50 CFR Part 402.14¢¢), the Corps must provide an mceount of the fbetors
considered in reaching its effects determination, including:

L. A desaoription af how the anticipaled project-related activities would result in adverse effects
to panthers, considering the current baseling; the status of the species and s habitat in the
action area; the current extent and adequacy of panther and panther habimt protection,
curmilative effects of permit issuance; and any known, unrelated, Riture, non-federal activities
reasonably certain to occur within the action nrea that are likely to affect the specics.

2. & deseription of any measures considered by the applicant or the Corps o avord or minimize
the adverse impaets identified under # | above including a discussion of the reason(s) for
includimg or excluding any measures considered from the project design.

Although any project in the consuliation are (see Enclogure 1) may affect panthers, an additional
determinalion (likely or nol likely to adversely affect) and project-specific information 18 required
before formal consultation can be initisted as outlined in Enclosures | and 2. We anticipate that the
Corps will review a number of permit applications that have msignificant discountable, or no effect
o panthers or panther habitat within the delineated panther consultation area. For example, permit
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applications within the consultation are that are not used by panthers or that do not incresse human
disturbance or moedify panther habital will generally not require formsl consaltation. The biological
ratiomale should clearly be explained in the Corps administrative record 1o support their effect
determination. Tn all cased, however, it is incumbent upan the Corps 1o conduct an anil ydis or adopl
e applicant-conducted analysis of the effects of the proposed action on listed species as the hasig
tor detormining whather initintion of formal eonsultation is necessary.

The Come and the Service have co-developed o mnnber of conservation measures thal may be
appropriate, on o case-by-case basis, o incorporate into project desipgng to facilitnte compliance with
the requirements of the BSA. We encoumge the Corps and npplicants to use measures and condition:
dzemed approprinte Lo evoid and minimize ndverse effects and in reaching effects determinations for
permit applications that may regult in adverse effects 1o und ineidental ke of punthers, The Service
will be available to discuss approptiale measures for specific project with the Corps and the
ppplicint.

We look forward o éonlinuing lo wok with vou to uphold ouwr motual responsibilities under the ESA.
We are dlso zvailable to meel with vou to discuss Federal agency responsibilitics under section
Tia)( 1) of the ESA 1o develop proactive conservation progmms for endongered and threatened
species: Shoild you have any questions regarding the issues referenced in this letter, please contnel
me. For guestions regarding apecific projects, please contact me at 361/562-390% extension 234.

Sincerely yours;

mes Foslick
Field Supervisar

Enclosures (2]

(K
Assistant reglonal Director-Ecological Services, FWS, Adanta, eorgia (M5, Cindy Dohner)
regionel Solicitar, DO, Adanta. Geergia (Mr. Mike Stevens)

Solicitor, DOL, Washington, DC (M. Jeff Bemstem)

Florida State Supérvisor, vero Beach, Florida, FWS

Field Supervisor, Jocksonville FO, FWS

Corps, Jucksenville District, Jacksonwille, Florida (Mr. John Hall)

Corps, Jacksonville District, Jacksonville, Florida (Mr. James Duck)
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Enclosore 1
April 18, 2000 - Florida Panther SLOPE

S Army Corps of Enginesrs LU.5. Fish and Wildlife Service
Jacksonville District South Florida Field Office

Standard Local Operation Procedures (SLOPES) for Section 404 Permits
Florida Panther

Az putfined m the final Notice of Issuance and Modification of Natinawide Permits (NWTP), dated
March 9, 2000 (65 Fed. Reg, 12,8§18), to provide further assnrance that the NWP program
comgrlies with-section 7 of the Endangered Species Act (ESA), the Jacksonville District of the
Corps of Engineers (Corps) has-met with Jocal regresentatives of the T1.5. Fish and Wildlife
Service (Service) to develop procedures for improving coordination on projects that may affect
the Florids panther, The Service and the Corps believe that the standard local operating
procedures (SLOPES) are an appropriate way o address section T procedures. for all classes of
activities permitied under Section 404 of the Clean Waler Acl.

Utilizing best availahle scientific information, the Service has developed an interim map
(attached) which delmcates an area within which a proposed pmject has the potential to affect the
Florida panther. Proposed projects requiring a Section 404 permit and occurring in areas
designated as “panther consultation area™ an the attached map are subject o the requirements of
the SLOPE amid may require consultation pursuant (o section 7 of the ESAL

The Sorviee currently has, in place; a team of exparts that is developing new informarion
regarding panther habilat needs and actions necessary for ensuring the survival and recovery of
the panthes. Information generated by the panther team is expected Lo sssist in indtitoting new
cangervation practices and initiatives, enhancing consultation and coardination procedurcs with
state and federal agencies, and in modiFving proposed project designs. Upon approval of he
team's final product, the interim SLOPE map and procedure will be supplanted by the newer nap
and additional SLOPES, if appropriate

The Corps seeks to réduce the possibility of potential effects to the Florida panther by
Implementing the following interim SLOPES for Section 404 permits:

. The Comps will vse theattached map developed by the Service to identify property that is
willin possible panther habitat. The Corps and the Service agree thal the map constitute the best
and most recent information available reganding exisience and locution of the Florids panthar '

'Because panther habitat maps are in the process of revision, the procedures outlined herein
should be considared interim SLOPES o be used until the Service develops revised habitat maps
during 2001 . When revised habitst maps beeome available, the Corps and the Service will reevalnate
the SLOPES oullined herein,  In addilion te the alteched map, a GIS datz layer map bhas becn
suppliod by the Service to provide more exact [ocation dats,

Page | of §
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Enclosure |
April 18, 2000 - Florida Panther SLOPE

The Corps will use the map to make decisions about whether Section 404 permil actvity miy
affect the Florda panther. While no ertical habilat has been designated by the Serviee, Florida
panthets may be present in the ares on the map identified and “consultation aren”. Therefore,
projects that eeour within the area delineated on the map as “eonsullation area'’ shiould be
serutinized to determine if there is 2 potential for effects to panthers because of the project.

2. When the Corps reviews a proposed project for its potential to effect the Florida panther, it will
consider both diveet and indirect elfects 1o the panther ar panther habitnt together with the effects
of intzrrelated or interdependent netions associated with the project:

n Indircct effects - these effects that are caused by the proposed action and ofe later
In time, but still reasonably certain to ocewr, (50 CFR § 402.02),

b Interrelated aotions - those that are part of a larger sction and depend on the larger
action for their justification. (30 CFR § 402.02);

e Interd - those that have no independent utility apart from the
setion under considaration. (50 CFR § 402.02).

3. Bosed on o review of hobitnt maps and considerstion of potential project offects, including
indirect effects, and the effects of interrelated and interdependent actions. the Corps will
determime if o proposed project may effect the Florida panther. The Corps’ review will resuli in
ong of the tollowing four (4) cutcomes;

A IT the project 15 located owiside the consuliation eres as indicated on the Floruda
Panther Consultation Map, the project will be deemed to have no effect on the
Florida panther and no further analysis is necessary, unless the Corps has specific,
contrary information indicating potential project effects on florida panthers.

b 7 the project is located inside the consultation area, the Corps will review all the
effeers of the project on the panther and make its determination. [ the Corps
determines that the project not affect the Florida panther, no consultution is
necessary. The Corps will, however, prepare 8 memorandum o it files
quminatizing s analysis and determination

¢ If the Corps determines that the proposed project may affeet the Floridi panther,
the Corps will initlate consulatation with the Service. The Corps may, through
informal consultation, forgo formal consultation and implement the Section did
permil achviey if the Corps and Service sgree, through written conéurence, the
Secton 404 permit activity is not likely to sdversély affect the Florida panther In
aiddition, the Comps may forgo formal consultation if the apphicant agrces to pmjeet

Page 2 af 5
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Enelogure |
April 18, 2000 - Florida Panther SLOPE

modifications that the Corps and Services believe will avoid adverse affects to the
Florida panther and the service provides written concurrence for subsequent
determinations by the Corps of "is not likely to adversely affect.”

d LE nedther (a), (b), nor (¢) appliss, the Corps shall engzaoe in formal consultations
with the Service,

4. For actions proposed for verification under a NWP, if ESBA consultation {5 conducted, the
applicant will be informed in writing the work cannot proceed cn the activity until nolified by the
Mistriet Engineer that the requirements of the ESA have been satisficd and the activity 1y
authorized, a5 specified in NWP General Condition | [(a) Endangered Species,

5. The Corps and the Service will work cooperatively to achieve mutually shared objectives of
enisuring jeopardy avoidance and panther recovery, The following tiered elevation procedire will
be used to remedy any ESA ssues which may arise during SLOPE implementation:

il Level | - Corps and Service staff porsonnel working at the local level w cstablish
or madity SLOPES should discuss any issues with an attempt to resolve them
without elevation. If those issues among the level | leam members cannot be
resolved within 60 days, they will be raised to the level [ review team. Level I
team members will prepare 8 written statement summarizing the issues to be
resolved and notifying level [l members of their inlent w initiate elevation

b Level [I - The level TT members should consist of the FWS feld office supervisor
and the Cops district branch chisf Level I1 members should review the level L
summiaty and elevation tequest to enswe level | personnel have sdequately
attempted reselution and clevation is appropriate. Level IT will make their begl
cfforts to resolve the issues. 1M no resolution can be eached at level 1 within 30
days of having received the notifivation from the level [ {eam, it shall be elevaied
te level LI personnel. Level I personnel will provide in weiting & description of
the issues and cach agencios’ perspeclive.

& Level [T - The level [T personnel should ¢onsist of the FWS repional divector and
the Corps disrrict engineer. They will review the material submitted and resolve
the issues within 30 days of mceiving the elevation. [f they cannot reach o
resolution the issues will be elevated to Headguarters, Level [ personnel will
provide in writing a description of the fssues and sach ngencies’ perspective,

d Level [V - Level IV review personnel should be the Direetor if the Fish and
Wildlife Service, and the Director of Civil Works, Aftera review and full
constderation of all comments and each ngencies' perspective, the Director of
Civil Works will moke o final decision within 60 days. The Sérvice mav detenmimne

Page 3ol 5
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Enclosure 1
April 18, 2000 - Florida Panther SLOPE

the Mnal decision i3 not m compliance with section 7 of the ESA.

6. During mplementation of the interim SLOPESm the Comps and the Service will evaluate
whether there are aftematives for improving the interim SLOPES. T warranted and consistent
with the requirements of federal law, following coordinztion with the Service, the Corps will
consider additional interim SLOPES such as the institution of regional peemitting conditions, and
other necessary actions necessary to mect ESA requirements:

Page 4 of 3
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Enclasure 1
April 18, 2000 = Flurida Punther SLOPE
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Enclogure 2
April 15, 2000 - Florida Panther SLOPE

Endangered Species Act
Interagency Consultation Under Section 7
Army Corps of Engineers and Fish and Wildlife Service

LS. Army Corps of Engineers’ Responsibilities

1. Revicw proposed action und determine if there ure any federally listed, proposed or
candidate species in the project area.

2 Make a determination as to-whether the direct, indireet, and comulative impacts of the
propased action have “no effect”, "may effect, are likely th adversely affact”, or “muy
affeet, are not likely to adiersely affeet” speeies.

X For a “may @ffect, not likely to adversely affect” determination, cantact the Service for
writlen conourrence.

4 For a “may alfeet, likely to adversely affect™ determination, work with the apphicand
tomodify the proposed setion to eliminate sdverse effects when possible.

a, If the “may affect” determination cannot be changed, prepare a biological
evalugtion/biclogical assessment in accordence with 50 CFR 402,12

b. Contact the Service to initinte formal consultation, Inclide project descrption and
agency-prepared orapplicant-prepared/agescy-approved biological
evalustion/sssessment,

s Wark with the Service and applicant during formal consuliation to eliminate or minimize

npy adverse afleots.

6, Review the deaft hiological opinion and provide comments/coneerns (o the Service,

7. Review the biological opinion ond other options available for compliance with the Act 1o
detenmine what action will be taken,

8 Motify the Service as to what action was implemented for compliance with the Act.

o. Lf the biological opinion wis zecepled, monitor complisnce and notity the Service if
canditions identified in the opinion have been violated or exceaded

Poge | of 2
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Enclosure 2
April 18, 2000 - Florida Panther SLOPE

Endangered Speries Act
Interagency Consultation Under Section 7
Army Corps of Engineers and Fish and Wildlife Service

LS. Fish and Wildlife Service Responsibibities:

1. Provide updated whle of listed/proposedicandidaie species, their locations, and all Gurren
binlogical nformuolion to the Federal sction agency.

2 Meet with the sction agency, during informal consaltation, to discuss project options (o
eliminnie any adverse affects,

Review action sgency’s “not likely te adversely alfect™ determination for concurrence.

Cad

a [T the Service concurs, provide & writien response to the seton apency

b. If the Service does not concur, provide a writien response o the action agency
indicoting that format consullation is required.

B3 Respond in writing o a request bo initiate Tormal consultation and ldentify what
information is necessary o complete the biological opinion,

5. During tormal consultation, wark with the action agency for 90 days to wnderstand and
discuss the proposed project anil ils potential sffects. Within 45 days of the $0-day
period, complets the biological opinion and provide a draft for action apency review.

. Review comments from the sction sgency and finalize the biological opinion.
g Monitor implementation of the bislogical opinion, if sppropriste.
8 Prepare adminstrative record For the schion.

Page 2of 1
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Critical Habitat for Piping Plover

Extracts from Federal Register Notice for 50 CFR Part 17
Endangered and Threatened Wl dlife and Pl ants;
Final Determ nations of Critical Habitat
for Wntering Piping Plovers; Final Rule

(Following is extract from page 36086 of the Federal Register /
Vol. 66, No. 132 / Tuesday, July 10, 2001)

3. Amend 8 17.95(b) by adding critical habitat for the piping
pl over (Charadrius nelodus) in the sanme al phabetical order as
this species occurs in 8 17.11(h), to read as foll ows:

8 17.95 Critical habitat-fish and wildlife.

* * * % *

(b) Birds.

* * * % *

Pi ping Pl over (Charadrius nelodus) Wntering Habitat

1. The primary constituent el enments essential for the
conservation of wintering piping plovers are those habitat
conponents that support foraging, roosting, and sheltering and

t he physical features necessary for maintaining the natural
processes that support these habitat conponents. The primary
constituent elenents include intertidal beaches and flats
(between annual |ow tide and annual high tide) and associ ated
dune systens and flats above annual high tide. Inportant
conponents of intertidal flats include sand and/or mud flats
with no or very sparse energent vegetation. In sone cases, these
flats may be covered or partially covered by a mat of bl ue-green
al gae. Adjacent non-or sparsely vegetated sand, nud, or al gal
flats above high tide are also inportant, especially for
roosting piping plovers, and are primary constituent el enments of
pi pi ng plover wintering habitat. Such sites may have debris,
detritus (decaying organic matter), or mcro-topographic relief
(less than 50 cm above substrate surface) offering refuge from
hi gh wi nds and col d weat her. Inportant conmponents of the

beach/ dune ecosystem include surfcast al gae, sparsely vegetated
backbeach and salterns (beach area above nean high tide seaward
of the permanent dune line, or in cases where no dunes exist,
seaward of a delineating feature such as a vegetation |ine,
structure, or road), spits, and washover areas. \WAshover areas
are broad, unvegetated zones, with little or no topographic
relief, that are fornmed and nai ntai ned by the action of

hurri canes, storm surge, or other extrene wave action.
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2. Critical habitat does not include existing devel oped sites
consi sting of buildings, marinas, paved areas, boat ranps,
exposed oil and gas pipelines and simlar structures. Only those
areas containing these primary constituent elenments within the
desi gnat ed boundaries are considered critical habitat.

3. Below, we describe each unit in terns of its |ocation, size,
and ownershi p. These textual unit descriptions are the
definitive source for determning the critical habitat
boundaries. Al distances and areas provided here are

approxi mated. General |ocation nmaps by State are provided at the
end of each State’s unit descriptions and are provided for
general gui dance purposes only, and not as a definitive source
for determning critical habitat boundaries.

(Foll ow ng extracted from pages 36105-6 of the Federal Register)

Florida (Maps were digitized using 1994-95 DOQs)

* * * * *

Unit FL-25: Bunche Beach. 187 ha (461 ac) in Lee County This
unit is nostly within a CARL Estero Bay acquisition project.
Bunche Beach (al so spelled Bunch) lies along San Carl os Bay, on
t he mai nl and bet ween Sani bel |sland and Estero |Island (Fort
Myers Beach), extending east fromthe Sani bel Causeway past the
end of John Morris Road to a canal serving a residential

subdi vision. The unit also includes the western tip of Estero

| sl and (Bodwi tch Point, also spelled Bowditch Point), including
Bowdi t ch Regi onal Park, operated by Lee County and, on the

sout hwest side of the island facing the Qulf, the beach south
nearly to the northwesterly intersection of Estero Boul evard and
Carlos Circle. It includes land from MLLWto where densely
veget at ed habitat or devel oped structures, not used by the

pi pi ng pl over, begin and where the constituent el enents no

| onger occur or, along the devel oped portion of Estero Island.

Unit FL-26: Estero Island. 86 ha (211 ac) in Lee County The
majority of the unit is privately owned. The unit consists of
approximately the southern third of the island’ s Qulf-facing
shoreline starting near Aveni da Pescadora to near Redfish Road.
The unit excludes south-facing shoreline at the south end of the
island that faces Big Carlos Pass rather than the Gulf. It

i ncludes land from MLLWto where densely vegetated habitat

(i ncluding grass or |awns) or devel oped structures, not used by
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t he piping plover, begin and where the constituent el enents no
| onger occur.

Unit FL-27: Marco Island. 245 ha (606 ac) in Collier County Most
of the unit is at the Tigertail Beach County Park. The unit’s
northern border is on the north side of Big Marco Pass,

i ncl udi ng Coconut Island and all energing sand bars. On the
south side of Big Marco Pass, the boundary starts at the north
boundary of Tigertail Beach County Park and extends to just
south of the fourth condom niumtower south of the County Park
The pl acenent of the southern boundary assures that the unit

i ncludes all of Sand Dollar Island, the changeabl e sandbar off
Tigertail Beach. The western boundary includes all the sand bars
in Big Marco Pass but excludes Hi deaway Beach. It includes |Iand
from MLLWto where densely vegetated habitat (including grass or
| awns) or devel oped structures, not used by the piping plover,
begi n and where the constituent el ements no | onger occur.

(Fol I ow ng extracted from pages 36114-5 of the Federal Register)

General locations of the designated eritical Generil locations of the designated critical
habitat for the Wintering Piping Plover. hahitat for the Wintering Piping Plover.
ki
Fl-22
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Fhlr‘ill:-] Units: 22, 23, 25 and 26

Seniie levalinies have been slightly enlarged for dlsplay purpsses anly.  Some lcatiens have been alightly enlarged for display purpsses iml.

Florida Unit: 27
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St andard Local Operating Procedures for Endangered Species
Red- cockaded Wodpeckers
July 23, 2002 Draft
USFWS Sout h Fl orida Ecol ogi cal Services Ofice

The Standard Local Operating Procedures for Endangered Species
(SLOPES), Red-cockaded woodpecker (RCW, provides a tool to
assist the user in determning if an action, i.e., a Federal
permt, a Federal construction project, or other such action,
may adversely affect RCW. The RCW SLOPES provide the user with
a stepwi se process to determne if the proposed action w ||
affect RCWs, what effect will the action have on RCW, and
options avail able that nmay avoid or mnimze the action's
effects to RCOV.

The Fish and Wldlife Service (Service) encourages Federal
agencies to use the Technical /Agency Draft Revised Recovery Pl an
(Recovery Plan) (Service 2000) for any onsite preservation,
enhancenent, or nmanagenent actions they propose that may have an
effect on RCW. The Recovery Plan al so provi ded gui dance for
offsite mtigation needs for occupied habitat |osses, as well.
The plan is available at http://rcwecovery.fws. gov.

The Recovery Plan provides information on habitat needs,
territory sizes, and species biology. The Service also views
this gui dance as being applicable to section 7 consultations as
a tool to mnimze adverse effects to RCW fromthe proposed
Federal action. The Service has also prepared a RCW survey
protocol, which includes South Florida specific guides for RCW
surveys, habitat needs, and territory sizes (Service 2002). In
addition, the South Florida Miulti-Species Recovery Plan (Service
1999) provides a synopsis of RCWecol ogy, as well.

RCW SLOPES Fl owchart CGui de (see Figure 1)

As with the “SLOPES Process” flowhart, the first step is to
require project specific information, which generally includes a
proj ect description, habitat maps, project |ocation, and county.
On the project maps, determ ne the boundaries of the project and
a Y2mle buffer surrounding the property. The reason for the %
mle buffer is that the Service’'s RCWsurvey protocol (2002)
identifies a typical South Florida RCWterritory as an area of
approximately 500 acres. To identify offsite territories that
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may overlap onto the property, the Service determ ned the center
poi nt of a 500-acre circular territory as the furthest point
that would allow for overlap of an offsite territory onto the

proper t Y.
Standard L ocal Operating Proceduresfor Endangered Species
Red-cockaded Woodpecker

Start
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» May Affect D —

Coordination with Service

(1) No Concurrence
needed.

(2) Informal Consultation,
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minimized through
incorporation of the (3) Formal Consultation,
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Fi gure 1.

The next step is to map the vegetative conmunities present on
the property and in the property buffer area, using one of the
community profile guides referenced in the “SLOPES Process”
narrative. Al so review ng RCWoccurrence records available from
the Florida Natural Areas Inventory databases or databases

mai nt ai ned by the Service or other organi zations, provides the
basis for the first yes/no decision point in the flowhart.
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Sui tabl e Habi tat/ Speci es Present - Yes/No

The RCWflowchart provides yes/no options for presence or
absence of RCW or suitable habitat. |If no occurrence records
are present in the databases and no suitable habitat is present,
then the Corps may nmake the determ nation that the project wll
have “no effect” on RCW and can proceed with the Federal
action. |If desired, the Corps can request a concurrence letter
fromthe Service.

The Service considers suitable habitat for RCW to include any
forested community that includes pines in the canopy. The
forested comunity nust be larger than 10 acres and incl udes

both onsite and offsite acreage. |If suitable habitat is
present, the Service assunes that suitable habitat wthin the
species’ historic range still supports listed species and a “may
affect” determnation is appropriate. In the RCWflowhart, two

options are available to assess suitable habitat issues. The
first option (option a) provides for the use of species-specific
surveys of the property to determ ne the presence or presuned
absence of RCW in suitable habitat. The second option (option
b) assunes that suitable habitat supports RCWs.

RCW Survey Protocol - Option a

Surveys are necessary to determ ne the presence/ absence of
cavity trees, cavity tree activity level, and foraging area.
Surveys for cavity trees can be perfornmed throughout the year.
Cavity tree activity levels require a 14 consecutive day survey
event during the nesting season (April 15 through June 15). The
foragi ng area survey requires two survey events, each 14
consecutive days per event. One event is during the nesting
season and one event is during the fall season (Cctober 15

t hrough Decenber 15). The survey protocols are tine-of-day
specific. The tinme-of-day requirenents are one hour after
sunrise and endi ng four hours past sunrise or when | ocal weather
condi ti ons becone unfavorable (see protocol for specific of

weat her conditions). Surveys outside of these tine franmes are
i nconcl usi ve.

The RCW survey protocols are the mininum|levels of effort the
Service believes are necessary to determ ne the presence or
absence of this species on the project. A note of inportance

Wi th species presence on the property, is that suitable habitats
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on the property may not be the nest sites of the RCW, but could
be part of the RCW foraging habitat, which is considered by the
Service as occupi ed, because the habitat fulfills the species
life history needs.

RCW Not Present

| f the surveys do not detect the presence of RCWs, then a “may
affect, not likely to adversely affect” determ nation may be
reached. To receive concurrence with this determ nation from
the Service, supporting data docunenting the |evel of survey
effort in the suitable habitat nust be provided, as well as the
proj ect description, the project area habitat map, the text
descriptions of these habitats, and the reason for the

determ nation, i.e., site-specific surveys of suitable habitats
did not detect RCWs. This information nust be docunented in a
report to the Service.

RCW Present - May Affect

In the flowchart, option b allows for the assunption that

sui tabl e habitat supports RCW. The flowchart al so provides for
projects where RCW are known to be present on the property. 1In
both of these scenarios, the Corps is advised that a “my
affect” determnation is warranted and additional neasures are
necessary to mnimze adverse effects to RCW.

Habi t at Avoi dance

The first neasure recomended by the Service is to nodify the
project footprint to avoid direct inpacts to RCWhabitat. The
Service also recomends that the habitat be designated as an
environnmental |y sensitive area and set aside by deed
restriction, easenent, or other protective covenant. |f the
occupi ed habitat exceeds 5 acres, then a habitat nanagenent plan
is al so recomended. The incorporation of these reconmendati ons
into the project design and docunented in the habitat managenent
plan woul d allow the Corps to nmake the determi nation that the
project “may affect, but is not likely to adversely affect”
listed species and request concurrence fromthe Service. Upon
recei pt of the concurrence request and the supporting data, the
Service could provide concurrence with the “may affect, but is
not likely to adversely affect” determ nation.
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Onsite Habitat Enhancenent

This neasure is reconmended by the Service in situations where a
proj ect proposes to inpact occupied RCWhabitat. However,
surveys of the habitat have noted that the habitat has been
physically altered by exotic species invasion, lack of fire, or
ot her ant hropogeni c actions. These alterations have produced
habitat conditions onsite, which have resulted in marginally
suitabl e habitat for the survival and propagation of RCW. The
pl anned action, through project redesign, has avoi ded inpacting
a substantial portion of the habitat, however sone habitat |oss
will still occur. The project proposes onsite habitat
enhancenent s and managenent actions that provide habitat quality
i nprovenents that bal ance | osses of small anmounts of narginally
suitable habitat onsite. The incorporation of these
recommendations into the project and docunented in a habitat
managenent plan would allow the Corps to make the determ nation
that the project “may affect, but is not likely to adversely
affect” |isted species and request concurrence fromthe Service.
Upon recei pt of the concurrence request and the supporting data,
the Service could provide concurrence with the “may affect, but
is not likely to adversely affect” determ nation. The
managenent plan, in this scenario, also needs a nonitoring
programto docunment the success of the enhancenment actions.

“I'ncidental Take” Likely

The remai ni ng measures available to mnimze “adverse effects”
to RCW are those associated with projects where onsite habitat
avoi dance, preservation, or enhancenent are insufficient in

m nim zing “adverse effects” or are not appropriate and
“incidental take” of RCW is likely. The Service recommends

t hat occupi ed habitat be avoi ded and preserved. However, if the
anmount of habitat onsite and in the adjacent offsite buffer is
not sufficient to support a RCWfamly, then “incidental take”
of the RCWfamly is likely. Sufficient habitat for this

eval uation is 500 acres of suitable habitat, which is the
average size of a RCWterritory.

Since “incidental take” is the outcone of this scenario, formm

consultation is necessary and the Service will prepare a
Bi ol ogi cal Opinion. The Biological Opinion will include the
anmount of “incidental take” anticipated and the non-
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di scretionary reasonabl e and prudent neasures and terns and
condition that are appropriate for the project.

To assist the Corps in mnimzing “adverse effects” from
anticipated “incidental take,” the Service has devel oped

speci es-specific neasures that are applicable to projects where
conpensation for “adverse effects” is appropriate. These

speci es-speci fic nmeasures further the Service' s goals for
conservation and recovery of the species. The species-specific
measures are discussed in detail in the Recovery Plan (Service
2000). The Service has al so prepared a condensed “bul |l et ed”
version of the species-specific neasures (see bel ow).

The Recovery Plan identifies 11 RCWrecovery units where
conservation and recovery goals for the species can be achieved.
One of the recovery units, the South/Central Florida Recovery
Unit includes the RCW popul ations in southwest Florida,

sout heast Fl orida, and southcentral Florida. For the
Sout h/ Central Florida Recovery Unit, the Recovery Plan al so
identifies essential support populations, which are included in
the Service's criteria for delisting. These popul ations are

t hose found on Avon Park Air Force Range, Big Cypress Nati onal
Preserve, COcal a National Forest, Three Lakes Wl dlife Managenent
Area, Wthlachoochee State Forest, Wbb WIdlife Managenent
Area, J.W Corbett WIdlife Managenent Area, Coethe State
Forest, St. Sebastian River State Buffer Preserve, Howe Scott
Preserve, and Picayune Strand State Forest.

The recovery goals can be achieved either through efforts to
expand the boundaries of existing preserves or through efforts
to protect and manage occupi ed and unoccupi ed habitats, which
are contiguous to the preserved |lands or are w thin unobstructed
RCW di spersal distances (not to exceed 2 mles) fromthe
preserved | ands. The neasures recomended are primarily

acqui sition and managenent functions. |In general, the
acquisition ratios are, 2 acres of occupied habitat for each
acre of affected occupied habitat, or a mnimumof 3 acres of
unoccupi ed habitat for each acre of affected occupi ed habitat.
The unoccupi ed habitat acquisition requires a restoration
conponent, as well. The specifics of each of these neasures are
in the Recovery Plan and should be incorporated into the habitat
managenent plan and submtted as part of the data needs for the
Bi ol ogi cal Opi ni on
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As discussed in the SLOPES Process narrative and on each of the
flowmcharts, formal consultation, which concludes with the
Service's Biological Opinion, generally requires up to 135 days.
However, incorporation of the mnimzation recommendations into
the project and provided to the Service in the habitat
managenent plan can expedite the consultation process.

Habi t at Managenent Pl an

A Habitat Managenent Plan is necessary when a proponent proposes
actions that may affect RCWs. In general, the plan includes a
project introduction, proposed action, project habitat
descriptions, species effects, recommendations to mnimze
speci es effects, and concl usions and commtnents. The plan
shoul d al so i nclude the survey protocol, survey data sheets,
territorial boundaries of the RCW, if present, and any | and
preservation covenants. |f habitat enhancenents are proposed,

t he managenent plan needs to include a habitat nonitoring
conponent. Refer to the Service’'s Qutline Exanple for a

Bi ol ogi cal Assessnent or a Biological Evaluation (2002) for a
nore detail ed discussion of report requirenents, format,

expl anations of conmon ESA questions, and | evel of detail needed
in the report.

RCW Managenent Options

Pi ne stands, or pine-dom nated pine/ hardwood stands, with a | ow
or sparse mdstory and anple old-growh pines, constitute
primary RCWnesting, roosting, and foraging habitat. RCW are
the only North Americans species that excavates its roost and
nest in living pine trees. The Service considers all cavities
inliving pines to be RCWcavities unless docunented as bei ng
usurped by other cavity nesting/roosting species (pileated
woodpecker, red-headed woodpecker, red-bellied woodpecker, bl ue
bird, flying squirrels, etc.). The Service considers al
clusters to be active unless cluster nonitoring docunents
abandonnment for five consecutive years.

a. RCW wi ||l abandon ot herw se suitabl e nesting/roosting
areas (including existing cavities) when the mdstory approaches
cavity height (mdstory height should generally be | ess than 12
feet wwth anple open grassy, savannah habitat). G ow ng season
burns are recomended every three to five years to control the
anount of young pine and hardwood nidstory.
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b. Col oni zati on of unoccupied habitat is an exceedingly
sl ow process, because cavities take |ong periods of tine to
excavate and birds do not occupy habitat w thout cavities.
Artificial cavity construction has been shown to be successful
inrecruiting RCW into otherw se unoccupi ed but suitable
habitat. The Service recommends a m ni mum of four cavities
(clustered together) within suitable RCWhabitat. D spersal
range for recruitnment should not exceed 2 niles.

C. Transl ocation of young from existing colonies to new
clusters has been shown to be successful in establishing new
colonies. Translocation is reconmended when new cl usters exceed
t he recommended di spersal distance from existing col oni es.

d. Cl uster managenent restrictions: (i) Mninmumcluster
boundaries, including all cavities and a 200-foot buffer, is 10
acres (400-foot radius), centered around primary cavity nesting
tree, (ii) restrict mdstory hardwood and thinning of overstory
pines to outside the nesting season, (iii) provide m ninum of 50
feet of fire suppression around each cavity tree, (iv) maintain
m ni mum of four cavities in managed clusters, and (v) restrict
human di st urbance within the cluster during nesting season,
restrictions include all-terrain and off-road vehicles,
not ori zed | oggi ng equi prent, and excessive noi se and
di st urbance.

e. Col ony managenent: (i) prescribed fire every three to
five years and (ii) manage forest growth and density to provide
open mdstory and m xed age pi ne canopy.

Foragi ng Habitat Managenent Goal s.

Good qual ity foraging habitat has sone |large old pines, |ow
densities of small and nedi um pi nes, sparse or no hardwood
m dstory, and bunchgrass and forbs groundcover. Reconmended
managenment goal s i ncl ude:

a. North, central, and southeast Florida: (i) Provide 18
or nore pines per acre that are at |east 60 years in age and are
at least 14 inches in dianeter at breast height (dbh), (ii)
manage the density of all pines ? 4 inch dbh to provi de between
40 to 80 square feet per acre of basal area, (iii) manage the
density of all pines between 4 and 10 inches in dbh to provide a
basal area of |ess than 10 square feet per acre, and nanage the
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density of all pines to less than 20 stens per acre (Service
2000).

b. Sout hwest Florida: (i) Provide 5 to 8 pines per acre
that are at |east 60 years in age and are at |east 10 inch dbh,
(1i) manage the density of all pines to provide a basal area of
approxi mately 20 square feet per acre, and nanage the density of
all pines to less than 54 stens per acres (Beever and Dryden).

C. All: (i) ground cover of native bunchgrass and/or
ot her native, fire-tolerant, fire-dependent herbs totaling 40
percent or nore of ground and m dstory plants and dense enough
to carry growi ng season fire at |east once every five years,
(i1i) no hardwood midstory or a sparse hardwood m dstory that is
|l ess than 7 feet in height, (iii) canopy hardwood absent or |ess
than 10 to 20 percent, (iv) 50 percent or nore of this habitat
within 0.25 mles of the cluster, all nust be within 0.5 mles
of the cluster, and (vi) foraging habitat may nor be separated
by nore than 200 feet (north, central, and southeast Florida)
and 300 feet (southwest Florida).
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St andard Local Operating Procedures for Endangered Species
Scrub-j ays
April 3, 2002 Draft
USFWS Sout h Fl orida Ecol ogi cal Services Ofice

The Standard Local Operating Procedures for Endangered Species
(SLOPES), Scrub-jays, provides a tool to assist the user in
determining if an action, i.e., a Federal permt, a Federal
construction project, or other such action, nmay adversely affect
scrub-j ays. The Scrub-jay SLOPES provide the user with a
stepwi se process to deternmine if the proposed action will affect
jays, what effect will the action have on scrub-jays, and
options avail able that nmay avoid or mnimze the action's
effects to scrub-jays.

The Fish and Wldlife Service (Service) encourages Federal
agencies to use the Florida Fish and Wldlife Conservation
Comm ssion’s (FWC) 1991 publication, Ecol ogy and Devel opnent -
Rel at ed Habitat Requirenents of the Florida Scrub Jay for any
on-site preservation, enhancenent, or nmanagenent actions they
propose that may have an effect on scrub-jays. This
publication, i.e., the FWC Scrub-jay Habitat Guide, provides
i nformati on on scrub-jay survey protocols, habitat needs,
territory sizes, and species biology. |In addition, the South
Florida Milti-Species Recovery Plan, Volume |I: The Species
(Service 1999) provides a synopsis of scrub-jay ecol ogy.

The Service has al so provided guidance for off-site mtigation
needs for occupied habitat | osses for Incidental Take Permts
under section 10 of the Endangered Species Act of 1973 (ESA), as
anended (16 U. S.C. 1531 et seq.) (Service 1999). The

I nci dental Take Permt gui dance delineates mtigation service
areas throughout the range of the species and al so recommends
mtigation strategies to offset resource effects. The Service
al so views this guidance as al so being applicable to section 7
consultations as a tool to mnimze adverse effects to scrub-
jays fromthe proposed Federal action.

Scrub-jay SLOPES Fl owchart Guide (see Figure 1)
As with the “SLOPES Process” flowhart, the first stepis to
require project specific information, which generally includes a

proj ect description, habitat maps, project |ocation, and county.
On the project maps, determ ne the boundaries of the project and
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a 600 foot buffer surrounding the property. The reason for the
600-foot radius is that the FWC Scrub-jay Habitat Cuide
identifies a typical scrub-jay territory as an area of
approximately 25 acres. To identify off-site territories that
may overlap onto the property, the Service determ ned the center
point of a 25-acre circular territory as the furthest point that
woul d al l ow for overlap of an off-site territory onto the
property.

Standard L ocal Operating Procedures for Endangered Species
Scrub-jays

Start

> Yes
» May Affect D ——

Coordination with Service

(1) No Concurrence
needed.

(2) Informal Consultation,
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Figure 1. Scrub-jay SLOPES Fl owchart Gui de.
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The next step is to map the vegetative conmunities present on
the property and in the property buffer area using one of the
community profile guides referenced in the “SLOPES Process”
narrative. Also review ng scrub-jay occurrence records

avai lable fromthe Florida Natural Areas |Inventory databases or
dat abases mai ntai ned by the Service or other organizations,
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provi des the basis for the first yes/no decision point in the
fl owchart.

Sui tabl e Habitat/ Speci es Present - Yes/No

The Scrub-jay flowchart provides yes/no options for presence or
absence of scrub-jays or suitable habitat. [If no occurrence
records are present in the databases and no suitable habitat is
present, then the Corps nmay nake the determ nation that the
project will have “no effect” on scrub-jays and can proceed with
the Federal action. |If desired, the Corps can request a
concurrence letter fromthe Service.

If suitable habitat is present, the Service assunes that
suitable habitat within the species’ historic range stil
supports listed species and a “nmay affect” determination is
appropriate. In the scrub-jay flowhart, two options are
avai l abl e to assess suitable habitat issues. The first option
(option a) provides for the use of species-specific surveys of
the property to determ ne the presence or presunmed absence of
scrub-jays in suitable habitat. The second option (option b)
assunes that suitable habitat supports scrub-jays.

Scrub-jay Survey Protocol - Option a

The Service' s survey protocol requires five consecutive days as
the m ninmum | ength of survey effort necessary. The survey
protocol is tinme-of-day specific and timnme-of-year specific. The
ti me-of-day requirenents are one hour after sunrise and endi ng
by m d-day or when | ocal weather conditions beconme unfavorabl e
(see protocol for specific of weather conditions). The tine-of-
year specifics are spring (March), fall (Septenber and Cctober),
or mdsumrer (July). Surveys outside of these tine franmes are
inconclusive. |In nost applications, a one tinme survey event
within the preferred tinme-of-year restrictions is sufficient for
Servi ce consul tations.

The scrub-jay survey protocols are the m ninumlevels of effort
the Service believes are necessary to determ ne the presence or
absence of this species on the project and in the project area.
A note of inportance, with species presence on the property, is
that suitable habitats on the property may not be the nest sites
of the scrub-jays, but could be part of the scrub-jays foraging
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habitat, which is considered by the Service as occupi ed, because
the habitat fulfills the species life history needs.

Scrub-jays Not Present

I f the surveys do not detect the presence of scrub-jays, then a
“may affect, not likely to adversely affect” determ nation may
be reached. To receive concurrence with this determ nation from
the Service, supporting data docunenting the |evel of survey
effort in the suitable habitat nmust be provided, as well as the
proj ect description, the project area habitat map, the text
descriptions of these habitats, and the reason for the

determ nation, i.e., site-specific surveys of suitable habitats
did not detect scrub-jays. This information nust be docunented
in the Scrub-jay Managenent Pl an.

However, if site alterations do not begin prior to the next
year’s nesting season, then a follow up survey is required prior
to construction. |If scrub-jays are observed, then reinitiation
of consultation with the Service is required.

Scrub-jays Present - May Affect

In the flowchart, option b allows for the assunption that

sui tabl e habitat supports scrub-jays. The flowchart al so

provi des for projects where scrub-jays are known to be present
on the property. 1In both of these scenarios, the Corps is

advi sed that a “nmay affect” determ nation is warranted and

addi tional neasures are necessary to mnimze adverse effects to
scrub-j ays.

Habi t at Avoi dance

The first measure recommended by the Service is to nodify the
project footprint to avoid direct inmpacts to scrub-jay habitat.
The Service al so reconmends that the habitat be designated as an
environmental |y sensitive area and set aside by deed
restriction, easenent, or other protective covenant. |If the
occupi ed habitat exceeds 5 acres, then a habitat nanagenent plan
is al so recoomended. The incorporation of these recomendati ons
into the project design and docunented in a Scrub-jay Habitat
Managenment Plan would allow the Corps to make the determ nation
that the project “may affect, but is not likely to adversely
affect” |isted species and request concurrence fromthe Servi ce.
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Upon recei pt of the concurrence request and the supporting data,
the Service could provide concurrence with the “may affect, but
is not likely to adversely affect” determ nati on.

On-site Habitat Enhancenent

This neasure is reconmended by the Service in situations where a
proj ect proposes to inpact the occupied scrub-jay habitat.
However, surveys of the habitat have noted that the habitat has
been physically altered by exotic species invasion, |ack of
fire, or other anthropogenic actions. These alterations have
produced habitat conditions on-site, which have resulted in
mar gi nal Iy suitable habitat for the survival and propagation of
scrub-jays. The planned action, through project redesign, has
avoi ded inpacting a substantial portion of the scrub habitat,
however sonme habitat loss will still occur. The project
proposes on-site habitat enhancenents and managenent actions
that provide habitat quality inprovenments that bal ance | osses of
smal | amounts of marginally suitable habitat on-site. The

i ncorporation of these recommendations into the project and
docunented in a Scrub-jay Managenent Plan would all ow the Corps
to make the determ nation that the project “may affect, but is
not likely to adversely affect” |isted species and request
concurrence fromthe Service. Upon receipt of the concurrence
request and the supporting data, the Service could provide
concurrence with the “may affect, but is not likely to adversely
affect” determ nation. The managenent plan, in this scenario,
al so needs a nonitoring programto docunent the success of the
enhancenment acti ons.

“I'ncidental Take” Likely

The remai ni ng nmeasures available to mnimze “adverse effects”
to scrub-jays are those associated with projects where on-site
habi t at avoi dance, preservation, or enhancenent are insufficient
in mnimzing “adverse effects” or are not appropriate and
“incidental take” of scrub-jays is likely. The Service
recommends that occupied scrub habitat be avoi ded and preserved.
However, if the amobunt of habitat on-site and in the adjacent
off-site buffer is not sufficient to support a scrub-jay famly,
then “incidental take” of the scrub-jay famly is likely.
Sufficient habitat for this evaluation is 25 acres of suitable
habitat, which is the average size of a scrub-jay territory.
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Since “incidental take” is the outcone of this scenario, form

consultation is necessary and the Service will prepare a
Bi ol ogi cal Opinion. The Biological Opinion will include the
anount of “incidental take” anticipated and the non-

di scretionary reasonabl e and prudent neasures and terns and
condition that are appropriate for the project.

To assist the Corps in mnimzing “adverse effects” from
anticipated “incidental take,” the Service has devel oped

speci es-specific nmeasures that are applicable to projects where
conpensation for “adverse effects” is appropriate. These

speci es-specific neasures further the Service s goals for
conservation and recovery of the species. The neasures were
originally devel oped by the Service (1999) to address

m nimzation and mtigation needs for “lncidental Take Permts”
under section 10 of the ESA. The neasures identified scrub-jay
met apopul ation territories where conservation and recovery goal s
for the species can be achieved. These goals can be achieved
either through efforts to expand the boundaries of existing
preserves or through efforts to protect and manage occupi ed and
unoccupi ed habitats, which are contiguous to the preserved | ands
or are within unobstructed scrub-jay dispersal distances (not to
exceed 5 mles) fromthe preserved | ands.

The neasures devel oped are primarily acquisition and nmanagenent
functions. The acquisition ratios are a m ninmumof 2 acres of
occupi ed habitat for each acre of affected occupied habitat, or
a mninmumof 3 acres of unoccupi ed habitat for each acre of

af fected occupied habitat. The unoccupi ed habitat acquisition
requires a restoration conponent, as well. The specifics of
each of these neasures are in the Service s 1999 correspondence
and shoul d be incorporated into the Scrub-jay Managenent Pl an
and submtted as part of the data needs for the Biological

Qpi ni on.

As di scussed in the SLOPES Process narrative and on each of the
flowcharts, formal consultation, which concludes with the
Service’s Biological Opinion, generally requires up to 135 days.
However, incorporation of the mnimzation recomendations into
the project and provided to the Service in the Scrub-jay
Managenent Pl an can expedite the consultation process.
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1. M. Bernard McNanee by letters dated August 28, Septenber

13, Septenber 16 and Decenber 11, 2000, suggested establishing
an area in Southwest Florida |ike the Pineland Managenent Area
in New Jersey whose ecology is protected from devel opnent and
surface water is protected from being used for water supply. By
| etter dated August 11, 2000, he suggested peri odi c update of
the study, that we consider giving tentative approvals for

devel opers that apply now for devel opnent that the EI'S envi sions
occurring in the latter part of the 20 years; expand di scussion
of areas of controversy to sone Corps has no control over such
as salt water intrusion; and start identifying |ocations for
the inevitable water supply pipelines into the region.

Response: W do not have authority to establish such
an area nor to acquire land. Updates will be nmade as needed on
i ndi vidual issues. Qur long-duration permts typically provide
for review periods. W recognize there are a wide variety of
i ssues outside our jurisdiction that coul d have been added.

2. M. Beth Carlson, Lewis Longnman & Wal ker, P.A. on behal f of
M rasol Devel opnent, L.L.C., Vanderbilt Partners I, Ltd., and
Jack Parker Corporation, by letters dated October 27, 2000, and
John A. Pulling by letter dated Novenmber 16, 2000, provides
several suggestions. First, that there be a formal process for
using site specific criteria to supercede information in the
Permit Review Criteria and |Individual Maps and adopt this
process through appropriate rul emaking. Second, identify the
data used to devel op each map. Third, use current, accurate,
peer reviewed data as the basis for devel oping the naps and
criteria. Fourth, that the criteria and analysis tools be
adopted through formal rul emaking procedures. Fifth, the
presunption at Section 2.2.4 nust be adopted through fornmal

rul emeki ng ("The area shaded [on the Overlay Map in Appendi x Hj
represent areas with high potential value for wildlife and ot her
wet | and functions conpared to the renmainder of the area....the
Corps wll presune alternative |ocations are available in areas
of | ess value and expect an analysis over a |arge geographic
area to determ ne whether any are practicable.")

Response: The decision is to direct Corps enpl oyees to
performcertain tasks and consider certain nethodol ogies in the
performance of their reviews. This is within the nornal
prerogative of the agency to establish work nethods and
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procedures to ensure consistency and quality. These do not
i npose new requirenents on applicants nor change the
requi renents for a permt deci sion.

3. Ms. Beth Carlson, Lewis Longman & Wal ker, P.A., on behal f
of the Sem nole Tribe of Florida, by letter dated Cctober 27,
2000, requests that the | anguage be included stating "...that
the identification of natural resource issues on |ands
surroundi ng the reservation will not be considered when

eval uating projects proposed by the Tribe on tribal |ands."

Response: Language has been added.

4. M. Robert Pritt, Roetzel & Andress, on behalf of M chael C.
Mam ye & Davide E. Mamye, by letter dated Novenber 8, 2000,
requested that consideration be given to not include their
property in the map for Panther.

Response: The panther map has been del et ed.

5. M. Robert Pritt, Roetzel & Andress, on behalf of Katheryn
Mol I ach, by letter dated Novenber 8, 2000, requested that
consideration be given to not include their property in the map
for Pant her.

Response: The pant her map has been del et ed.

6. M. TimDurham WIlson MIler Barton and Peek, Inc., by
emai | dated Cctober 2, and letter dated October 4, 2000,
subm tted copy of Appendix H with annotated adds and del et ed
| anguage changes.

Response: Many of the changes were suggestions to
include clarification of the rel ationship between the maps and
basi s on which the decision is nade whether to issue a permt.
Clarifications have been added.

7. National Association of Honme Builders, by letter dated
Decenber 5, 2000, divided their comments into three categories.
The first category is that the process used to develop the EI'S
are flawed in that: there is not an accurate inventory of
wet | and types, their functions and val ues, and cumnul ati ve gai ns
or losses; that the reported 12,091 acres of mtigation
conpared to 4,068 acres of inpacts "denonstrate that the
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existing programis working well" and does not support the EI' S
assunption that existing nechanisns are not working well enough;
does not report existing environnental benefits of mtigation
banks, County purchase of |ands, and other initiatives; a nunber
of issues in the EIS are conplex and confusing; all discussions
regarding alternatives to the County conprehensive plans shoul d
be deleted since not related to the natural resource issues;

not clear the relationship between the Overlay map and ot her
maps; page 88 says is not a change yet page 143 says is a
change fromcurrent regulatory process; is an insufficient

anal ysis of the "no action"” alternative; the Alternatives

Devel opment Group shoul d have been fornmed as a formal FACA
advisory commttee; did not consider other alternatives such as
i nproved coordi nati on and general permts; instead of the EIS,
devel op gui dance to neasure cunul ative effects or determ ning
when a threshold woul d be reached; cunul ative effects should be
assessed on a watershed basis using | arge wat ersheds, that

i ncl udes both inpacts and mtigation, and whether inpacts are
tenporary or permanent. The second category is that the EISis
overly broad and illegally expands the Corps' jurisdiction in

t hat : all areas that have any probability of providing habitat
are mapped and not "those areas that are truly in need of
protection”; maps should be based on the process set up for
designation of Critical Habitat or have site specific
information to confirmnatural resource; illegal to nap areas
with potential inpacts since case |aw standard is actual take;
cannot include other areas where only a portion of the work
involves filling Waters of the United States; Corps |acks
authority to dictate local land use; permt reviewcriteria

pl aces environnental protection above all other public interest
factors; includes presunptions, benchmarks and criteria instead
of individualized balancing test; vagueness of proposed
criteria increases difficulty to nmeet; presunptions need to
established by facts; proposal is duplicative of Corps and
State requirenents; essential to develop General Permts since
this is one way to inprove pernmt review efficiency.

Response: The EIS itself discloses the cunulative
effects of all actions, both those by the Corps and by ot hers,
as intended by the NEPA. The | anguage of the decision is
witten differently fromthe original proposal to, anmong ot her
t hi ngs, nmake clear that the use of the EIS information is to
ensure Corps staff does not overl ook sonme issue or its
i mportance. This effort is formally providing the type of
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information to Corps staff that historically and continues to be
added to the professional body of know edge used in review of
permt applications. The rewite of the decision as well as the
criteria were designed to address many of the concerns stat ed.
Regar di ng FACA, the ADG was not an advisory conmttee and

t herefore not bound by the requirenments of that act. It acted
essentially as a focus group to help the Corps define inportant

i ssues, gather information to neasure those issues, and to
devel op and conpare alternatives for the DEIS. Although nenbers
of the ADG certainly offered their individual opinions, the
Corps did not solicit, and the ADG did not provide, any group
advi ce or recommendations. The Corps alone is responsible for
the content of the EIS, including the determ nation of what
alternatives were included in the EIS and the presentati on and
interpretation of the evaluation of those alternatives.

8. Several individuals, having a copy of the summary of the
El S, asked by letters in August, 2000, how the project would
affect their property in Lehigh Acres or asked whether their
property woul d be acquired by the Corps. These individuals
include: M. Arthur L. Detlefsen; Ms. N S. JainuDeen; M.
Terry Biggs; M. Donald Wl ff; M. CGeorge Koleas; M. Brian T.
Parker; M. Daniel Scott; M. Joseph Finley, M. Daniel Scott;
M. and Ms. Dick Nelson; M. Rose Vaccaro; M. Elizabeth
W son;

Response: The EI'S summary that was nmailed in response
i ncludes a section that answers this question. Nothing in this
deci sion changes any current permtting requirenents.

9. LTC Linda Green, USAR Ret, by letter dated August 7, 2000,
asked for the full copy of the EIS and provided initial

comments: should not the County be asking the Corps for review
i nstead of the other way around? did the Cean Water Act renove
the power of the State to deal with wetlands? perhaps a study
and report woul d have been nore appropriate then an EIS.

Response. Sent. Noted. Some narrative has been
added to the decision neno to describe the choice of the EIS
process.

10. Ms. Louis and Angela Meoli, by letter dated Septenber 2,

2000, have no conmment on the Draft EIS but willing to sell their
property in Lehigh Acres.
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Response. Not ed.

11. M. Paul Mdney, by letter dated Septenber 1, 2000, asked
that a synopsis be witten of the EIS to nake it nore accessible
to the public.

Response. A background section was added to the
deci si on neno.

12. M. Kent E. Stonner, attorney for Shell Point Yacht C ub

by facsimle dated August 25, 2000, asked that the C ub be
exenpted fromthe EI'S because their consultants had not received
the digital maps of the study and cannot tell what the inpact
the EIS wll have on their plans.

Response. The naps have been revised and the ones
that affected this site (e.g., Coastal) have been dropped for
ot her reasons.

13. M. Beverly Grady, on behalf of Kathryn Ml lach, and
separately on behalf of Mam ye Brothers Partnership, by letters
dat ed Septenber 7, 2000, states that the properties are

m sidentified on the maps as Preservati on.

Response. The naps have been revi sed subsequent to
the coment. The property is nowwthin two nmaps. For
"Panther", the site is within the nine-county "Consultation
Area" boundary. For "marshes," sonme freshwater herbaceous narsh
is identified near the properties, but site specific information
woul d confirmthe presence or absence. The narratives rewitten
to clarify these naps are not designating property use.

14. M. Tinothy P. Durham WIson MIller, by letter dated

Cct ober 31, 2000, requested that the Red cockaded woodpecker and
the Florida panther maps be corrected relative to the Wnding
Cypress project.

Response. The nmaps were revised for a variety of
reasons and al so addresses the request.

15. M. John W Vaughn, by letter dated April 9, 2001, suggests

the foll owm ng needs to be addressed: verify aerial photography
on the ground; geology played no part in the study; your
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response to a honeowner on possible presence of wetl ands;

pl aced too many hurdles in the permtting process; broad
brushi ng whol e county as wetl and; advent of mtigation bank has
elimnated small parcels of isolated wetlands; your history of
Sabel palmroad is flawed; cattlenen in the area have not seen
any Florida panther for the last 7 years; whole study "reeks of
"Fuzzy Math" and ideologies fromthe "Utopian |Ivory Tower""

Response. Sone of the comrents appear to be
m sunder st andi ngs of statements made during a public workshop
and we hope this revised docunment better explains the purpose.

16. Collection of signed petitions "Citizens for Public Access
and Use" asking "...to stop prohibiting access to areas such as
Pi cayune Strand State Forest, Southern Golden Gate Estates via
M|l er Road, Evergl ades Boul evard and Sabel Pal m Road Extensi on,
and to stop buying out areas such as Northern CGol den Gate
Estates for environnmental conservancy purposes.”

Response. The revisions clarify the purpose of this
effort, which does not include prohibitions (that only can be
made after a permt application is reviewed) nor acquisition.

17. M. Dennis Glkey, Bonita Bay Properties, by letter dated
Cct ober 2, 2000, continues to object to the EI'S because of its
failure to address the following criteria: limt activities to
the regul atory authority of the Corps (goes beyond wetl and
inpacts, wldlife issues elevated as a critical conmponent in
eval uation, not reconciled differences with [ocal |and use
plan); streamine permtting process (all devel opnment gets
rigorous review, maps do not utilize existing data; ignores
State permt process; expands permt process, enphasizes
wildlife; no general permts); respect property rights
(mappi ng essentially places noratoriumon growh); base
conclusion on technically accurate data and anal ysis (maps not
at useabl e scal e, data sources not docunented, inaccuracies such
as panther map shows everything east of |1-75, eagle being
delisted, no data from property owners); and, evaluate econom c
i nmpacts to |l ocal comunities. Project-specific information
contradict several of the maps: Map 13 Public Acquisition
(agencies not willing to purchase); Map 15 Habitat Fragnmentation
(wetl ands highly disturbed, project will inprove); Mp 21
Coastal (devel opnent will preserve mangroves); Map 25 Water
Quality (project neets State standards, may inprove current

116 Encl (2)



Comment s and Responses

runoff); Maps 10, 17, 20 Audubon's crested caracara, Florida
pant her, Florida scrub jay (species not on site, |ocal

regul ations require protection); Map 22 Strategi c Habitat
Conservation Area (site plan takes habitat into consideration,
surroundi ng | and devel oped); Maps 11, 19, 23 Bald Eagle, Red
cockaded woodpecker, Wading bird rookeries (local regul ations
require protection); Map 14 Fl oways (not | ocated in one).

Response. The EI S goes beyond wetlands so that it can
di scl ose the effects of actions by the Corps and by others, this
di scl osure encouraged by the NEPA. Regarding specific coments:
wildlife is receiving attention because it is an inportant val ue
of wetlands in this area; the Corps recognize that |ocal |and
use plans identify where devel opnment is expected and the EIS is
identifying federal Endangered Species Act and ot her issues that
result; the Corps was hoping to streamine permtting through
Ceneral Permts but both | andowners and resource proponents
correctly identify the need to incorporate site specific
information via individual permt review, revisions have been
made to the description of the use of the EIS information to
make clearer that there is no permt "noratorium; the EI'S
fully acknow edges the | evel of accuracy of the information and
maps are not the sane as provided by a detailed site review but
it is not necessary to obtain this |evel of detail across two
counties to identify regional issues; the economc issues are
di scussed in the EIS, but this effort is not changing the review
requirenents for a permt, but is formally providing the type of
information to Corps staff that historically and continues to
add to the professional body of know edge used in review of
applications. Many of the naps descri bed have been revised or
del eted, though there wll still be sonme differences between
these and what site-specific informati on woul d show.

18. M. Ron Hanel, Gulf GCtrus Gowers, by letter dated

Sept enber 21, 2000, states the EIS has the potential to have
very serious negative econom c inpacts by placing additional
restrictions and regul ations on agricultural |and owners; maps
| ack accuracy and ground truthing; Corps team overl ooked the
1992 study of wildlife use in citrus devel opnent; does not

anal yze econom c inpact on farners; process weighted on the
envi ronment al si de.

Response. This effort is not changing the review
requi renents for a permt above those already present, but it
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has attenpted to identify and provide information on issues that
were being raised on a permt-by-permt basis. The EIS fully
acknow edges the | evel of accuracy of the information and naps
are not the sane as provided by a detailed site review but it is
not necessary to obtain this |evel of detail across two counties
to identify regional issues. The Corps is aware of the study
and wildlife utilization of citrus areas. The environnental

i ssues are given attention bucause these are the ones that have
made permt reviews difficult.

19. Erin Deady, Audubon of Florida, by letter dated Septenber
28, 2000, submtted a list of 23 suggested changes to the EI'S or
Appendi x H and the follow ng general questions and coments:
Lehigh Acres is inportant from biol ogi cal standpoint so why is
excluded; EIS using Collier Conprehensive plan that has been
found i nadequate; permt criteria are very general and not
specific; not clear what future NEPA docunents that wll tier
fromthe EI'S;, unclear what |evel of effort/rigor of review
means; Wwll Corps deny a permt based on cunul ative effects and
if so, what quantifiable neasure will lead to such a denial ?;
holistic mtigation plan preferred to case-by-case basis; How
does the Corps expect to protect the resources nore, if there is
no change in the way permts are issued?

Response: The revisions to Appendi x H have addressed
many of the suggestions. Lehigh Acres is not excluded. The
Conpr ehensi ve plan was used as one of several potential futures
in order to estimate cunul ative inpacts so the "inadequaci es" do
not detract fromhow it was used in this study. The revised
maps and narrative added nore specificity. The future NEPA
docunents are EAs for individual permts. The neaning of "rigor
of review' is neant to be a conbination of nunber of manhours
and |l evel of expertise to be assigned but will necessarily
remai n vague as we expend tine and resources on an adaptive
basis in response to issues as they arise in the review process,
the EIS effort is an attenpt to identify these issues earlier.
Cumul ative effects are part of the permt decision but there are
no thresholds. W also prefer holistic mtigation planning and
sonme of the information in the EI'S can contribute to that. This
meno i ncludes additional explanation of the difference between
the permt process and what the EIS effort is contributing.

20. M. Janice L. Goldman-Carter, by facsimle dated Septenber
7, 2000, forwarded a copy of a letter fromthe Big Cypress
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Basin, South Florida Water Managenent District, to Collier
County (providing suggestions for the Land Use Matrix of the
revision to the Collier plan: absolute non-fragnentation of
wet | ands and non-di sruption and restoration of historic

fl ommvays) and stated the Corps should adopt permt review
criteria that are at |east equally protective

Response. The Corps cannot issue such an absol ute
prohi bition since the regul ations provide for individual review

21. Ms. Nancy Ann Payton and M. Kris W Thoenpke, National and
Florida Wldlife Federations, by |letter dated Septenber 1, 2000,
stated the ROD nust: nore clearly articulate the inpacts
described in the EIS (and that the EIS is not a conplete

cunmul ative inpact assessnent) and adopt criteria that actually
restrict the cumul ati ve adverse inpacts of permts; adopt
criteria that provides effective inpact reduction instructions
to reviewers and applicants (several specific recomendations
provided); commt to a critical assessnment of the Corps
conpensatory mtigation practices; conmmt to inplenenting
additional water quality mtigation neasures; commt to a
critical assessnent of the use of Nationw des and ot her General
Permts; include nonitoring and re-evaluation provisions to
update the cumul ative inpact analysis; and acknow edge and
address the need for additional permt review staff. The letter
al so states the Corps has unlawfully issued permts in key
natural resource areas during the EI'S process, urging the corps
to postpone issuance of permts. The letter also urges the Corps
to supplenent the EIS to incorporate best available scientific
information. The specific suggestions for the criteria include:
an explanation the 404(b)(1) guidelines applicability; Corps
not rely just on applicant provided information; require ElSs

i f inmpact key resources; preclude use of general permts if

i npact key resources; require avoidance of marshes or

repl acenent nmust mmc hydroperiod; expand expl anation of
effects arising frominpacts to "H gh Proportion Wetl ands",
shoul d expand to cover all wetlands; EPA nust joint Corps in
requiring water quality conditions; assessnent of effect shal
be made in consultation with the U S. Fish and Wldlife Service;
stronger statenent that Red cockaded woodpecker areas be

avoi ded; additional clarification and cross-references to the
El S docunent and stronger statenent that Habitat Fragnentation,
Preserve, Public Acquisition, Coastal, and Strategic Habitat
Conservation Areas and Fl omway areas be avoi ded or repl aced.
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Response. W agree there woul d be advantages to goi ng
into nore detail then the EIS did and devel opi ng nore absol utes
then provided by the proposed criteria, however, this effort was
conducted within the limtation that the Corps would not be
changing the regulations. The effort spent on analysis is to
provide the appropriate | evel of detail to support permt
reviews. The Corps cannot issue absolutes or restrictions but
must performindividual reviews. The effort has resulted in
greater specificity, understandi ng and expl anation of the issues
that has contributed to inproved reviews. This effort is
formally providing the type of information to Corps staff that
historically and continues to add to the professional body of
know edge used in review of permt applications.

22. Ms. Nancy Ann Payton, M. Kris W Thoenpke, and Ms. Jan
Gol dman-Carter, National and Florida WIldlife Federations, by

| etter dated February 13, 2001, forwarded "An Econom st's
Critique of the Corps' Southwest Florida EI'S and the Fishkind
Report" by Dr. Fredrick W Bell. Points stated include: EIS
concl usi ons based on faulty prem se that ecosystem protection
detracts from rather then contributing to, regional econonic
progress; EIS should have introduced nore literature and
exanpl es of the relationship between wetlands to the ani nal
popul ati ons and environnental and econom c benefits to the
region; EIS does not fully assess the econom c benefits of the
wet | ands and shoul d have used literature on non-market val ues
rather then relying exclusively on market data; the EIS failed
to recognize that tourismand retirement industries are
attracted to the area by its natural anenities; the EI'S did not
perform an econom c analysis and relied on flawed anal ysis of
the ADG (inconsistent results), the crude explanation (fails to
account for spending outside the region), and four studies
(doll ars per acre do not accurately neasure econonm c benefits
and do not include consideration of preserved wetlands); and

t he Fi shkind Report that had different acre figures fromthe
ElIS, did not include changed in agricultural |ands, incorrectly
used a fixed productivity rate and other ratios, fails to

consi der the non-market value of wetlands; and incorrectly used
various fixed ratios and other assunptions in the estinates of
gover nnent revenues.

Response. W agree with the assessnent of weaknesses
of the studies incorporated into the EIS. However, one of the
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prem ses of this effort was to gather into one place and exam ne
exi sting information. For exanple, the four studies are the
only ones that were found for this region. There is not an

exi sting anal ysis of, say, the Future Land Use Plan that the
Corps could have built on. By the policy in our regul ations,

t he Corps bal ances on a permt-by-permt basis the econom c and
non- econom ¢ benefits and detrinents of a wide variety of what
are called public interest factors. The Regul atory Program has
not converted the netric for all of these to dollars. Wile Dr.
Bell is correct in that there are econom c benefits of wetl ands,
there is also a very wide range in the literature on how t hat
shoul d be determ ned. The effort to resolve that is beyond this
ElIS effort.

23. M. Neil Dorrill, Partners for Environnmental and Econom c
Progress, by letter dated COctober 31, 2000, submtted comments
relative to sixteen concerns: FEISis a significant departure
fromthe DEI'S and should be republished as a DEIS; fails to
expl ai n how maps were derived and how criteria will be applied
during the application process; naps are overbroad or

specul ative; the two basis listed on which a | andowner can
contest the applicability of a map are too narrow, should not
presune that project site on a mapped area wll have potenti al
to inpact; provide a formal process to update maps and ot her
information; presunption that "alternatives outside of mapped
area are avail able" inconsistent wwth public interest review
standard since based only on a single factor; none of the
criteria state Corps will account for benefits of project;
potential habitat (conpared to occupied habitat) should not be
protected or at nost be given mniml weight; criteria of no
net |l oss for specific species is nodification of regul ations;
establ i shing mandatory mtigation circunscribes the flexible
approach to mtigation under law, «criteria 24 (requiring

anal ysis of alternatives inside urban/suburban areas) elimnates
consi deration of the applicant's project purpose; for water
quality, overrides structure of Cean Water Act (by inproper use
of the 303(d) list) and overrides State stormnater regul ations
(by requiring higher treatnment); should consider information
submtted to and decisions nade by State or |ocal agencies with
overl apping jurisdiction over a resource; failed to performan
econonmi ¢ anal ysis of the resulting delays and de facto
noratoriuns; and, is anbiguous as to whether applies to pending
appl i cations.
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Response. This neno has | anguage clarifying the
i ntended use of the information, anong other things, that the
use of the EIS information is to ensure Corps staff does not
overl ook sone issue and that staff is cognizant of its regional
and cumrul ative context. The nmgjor changes between the Draft and
Final EI'S docunents were in Appendix H, which is howto
i npl enent the information in the body of the EIS. Explanations
wer e expanded on the derivation and application of the naps.
Several maps were revised or dropped for various reasons,
i ncludi ng those that were overbroad. W renoved the two |isted
criteria for contesting the applicability of a map and i ncreased
enphasis on use of site-specific information. Renobved the
presunptions related to the alternative analysis. The Corps
will not adopt a formal process to update information, but wll
continue to provide the type of information to Corps staff that
adds to the professional body of know edge used in review of
permt applications. Relative to the issue of potential vs.
occupied habitat, the Corps will still identify potenti al
habitat during its reviews in order to nmake its initial
determ nation of a project's effect on a species, but the effect
on the permt decision will depend on the subsequent site-
specific assessnment relative to the species, as explained in the
greatly expanded narratives for each species. The "no net
policy” is intended as a statenent of a goal that i ndividual
natural resource functions inpacts be offset, but the permt
decision is still based on the public interest determ nation.
The sections guiding the alternatives analysis were dropped to
renove the confusion; the intent was not to change the
regul ations. Relative to water quality, a nore conprehensive
description of the basis of the action has been added. W agree
and do attenpt to reduce duplication with State and | ocal
regul atory agencies, but the Corps still has independent and in
sone areas differing role. Relative to the econom c anal ysi s,
we di sagree that we have inposed new restrictions or noratoriunms
above that already provided in the regul ations, but have
formally incorporated new know edge into the reviews of issues
t hat | andowners already could and are facing in the permt
process.

24. M. Bob Crawford, Comm ssioner of Agriculture, Florida
Department of Agriculture & Consuner Services, by letter dated
Cct ober 10, 2000, requested the comment period be extended for
120 days and that the Corps should coordinate with two State
actions: the G owh Managenent Study Conm ssion created by
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Governor Bush; and, the revision of the Collier County
Conpr ehensi ve Pl an.

Response. The comment period was extended. The Study
resulted in a report that included several recomrendations, sone
of which related to natural resource issues. These generally
relate to the State's inplenentation of actions relative to
aut hori zations for devel opnent, and the Corps actions descri bed
by this menmorandum are focused on the Corp's independent role.
Conpared to the original Corps proposal, revisions were made to
further clarify that the Corps is not inplenenting new
regul ations relative to devel opnent that require individualized
project specific reviews. The Corps action is ensuring Corps
staff does not overl ook sone issue and that staff is cognizant
of its regional and cumul ative context. One product of the
Collier effort, the | and use-rel ated mappi ng of the |Inmokal ee
Area Study, has been referenced by the revised criteria.

25. Horizon Council, Lee County, by letter dated August 31,
2000, conplinented the revisions to Appendi x H but have
foll ow ng concerns: there may be inaccuracies in the nmaps due

to the scale; whether reviewers will apply the brief
"assessnent of affect"” narratives in a nbre restrictive nanner
or as absol ute nmandates; and whether reviewers will not

consider site-specific information to override the maps.

Response. The revision re-enphasi zes the potenti al
i naccuraci es of the maps and use of site-specific information;
for wwildlife in particular, the narrative is greatly expanded to
expl ain the assessnent.

26. The U. S. Environnental Protection Agency, by letter dated
Sept enber 14, 2000, recommends: the ROD nakes a commtnent to
reduction of devel opnent-related pollutant |oading and | ocal,
state and federal agencies neet to identify geographic areas
best suited for use as mtigation bank sites.

Response. The Corps has worked very closely with the
EPA on the water quality issue and the commtnent is included in
this nmenorandum There are several private mtigation banks and
other efforts underway. Subsequent to the conment letter, the
Corps participated in several neetings hosted by the Regi onal
Pl anning Council to develop a strategic conservation plan.
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27. Lee County, by letter dated Septenber 27, 2000, noted
remai ni ng key issues and then had 11 specific comments on
various places in the text. The key issues are: an accurate
calibrated water quality nodel is needed before making
managenent deci sions; trend analysis of water quality
conditions need to be updated with all quality controlled

avail abl e data; not able to nmeet until just before the comment
period closed with EPA and FDEP over the water quality trend
anal ysis; any proposed regul ati on changes shoul d go through
formal rul emaki ng; support a technical review of the EIS.

Response. The Corps recogni zes the limtations of the
assessnment in the EIS and is careful in use of that. W agree a
calibrated nodel with all avail able sanpling data woul d be
preferred, but what has been done is considered sufficient for
identifying regional cunulative trends. This effort is not
resulting in any changes to regulations. W continue to work
wi th EPA and, through them state and |ocal agencies relative to
the water quality concern.

28. Collier County Board of County Conm ssioners, by letter

dat ed Septenber 26, 2000, stated the final docunent should have
no conflicts with the County Conprehensive Plans. Specific
comments are: should include devel opnent of General Permts as
an objective with specific tinme-frames; the appropriateness and
availability of off-site mtigation is still not clear;
recommend a nore conprehensive water quality analysis be
conpleted; should identify nethods to m nim ze econom c inpacts
to private property owners where there are conflicts with the

| ocal conprehensive plan.

Response. The Conprehensive Plan was used to estimate
the potential inpacts; the EI'S describes potential inpacts that
result. The Corps was hoping to streamine permtting through
CGeneral Permts but both | andowners and resource proponents
correctly identify the need to incorporate site-specific
information via individual permt review. The narratives,
particularly for wildlife, have been expanded to di scuss off-
site mtigation and the Corps has accepted (even preferred in
sone cases) off-site where the mtigation will contribute to
regi onal natural resource protection. W agree a nore
conprehensi ve water quality analysis would be beneficial, but
what has been done is considered sufficient for identifying
regional cumulative trends. The EIS effort is not changing the
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review requirenents that already exist on property owners. It
is formally providing the type of information to Corps staff
that historically and continues to add to the professional body
of know edge used in review of permt applications.

29. Lee County Board of County Conmm ssioners, by letter dated
Cct ober 5, 2000, is concerned about the potential negative
inmpact the EIS will have on the County's ability to inplenent

t heir Conprehensive Plan and is not consistent with several of
the "@uiding Principles"” previously agreed to: the EI'S has gone
beyond the regul atory franmework of the Corps; there is no

anal ysis where inconsistencies with the | ocal plans occur;

rat her then ensuring property rights and econonmc factors are

gi ven equal wei ght, they have been made subservient to the
natural resource issues; the EIS essentially ignores the

exi stence of State and | ocal environnental review processes,
does not shorten review tine and other inprovenents, and instead
expands the federal process; there is no analysis of the
econonmi c inpacts; and failed to create the expected reliable
and accurate database and question basis for maps and ot her
conclusions. The Board recomrends a technical review by State
agenci es.

Response. The EIS itself discloses the cunulative
effects of all actions, both those by the Corps and by ot hers,
as intended by the NEPA and sone of the revisions to Appendi x H
were made to reduce the appearance the Corps is outside its
jurisdiction. Narrative has been added to clarify that the
permt decision is still based on an overall bal ancing of the
benefits and detrinents of the project (the public interest
factors), however the wildlife and other issues are the ones
included in this nmenorandum since these are posing the greatest
difficulty to address in current permt reviews. The Corps
attenpts to reduce duplication with State and | ocal regul atory
agencies but the Corps still has independent and in sone areas
differing role. Relative to the econonic analysis, we disagree
that we have inposed new restrictions or noratoriuns above that
al ready provided in the regulations, but are formally
i ncor porated new know edge into the reviews of issues that
| andowners already could and are facing in the permt process.
Waile this did not result in a formal database, other then the
bi bl i ography, the information and the anal ysis are not
dissimlar fromthose used in permt reviews. The particular
map that the letter refers to (Florida panther) has been revised
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to del ete unpublished information. Rather then analyze the
entire docunent, we continue to work with other Federal, State,
and | ocal agencies on the individual issues to ensure we are
applying the informati on appropriately to permt decisions.

30. The Econom c Devel opnent Council of Collier County, by
letter dated October 30, 2000, was substantially identical in
text to the letter fromthe Lee County Board of County
Comm ssi oners, dated Cctober 5, 2000.

31. The State C earinghouse, Florida Departnment of Comrunity
Affairs, by letter dated COctober 30, 2000, forwarded comrents
fromthe foll ow ng agenci es.

a. Florida Departnent of Environnental Protection notes:
the EIS on page 47 states 17 federally listed and 45 state
|isted faunal species occurring in the study area could be
af fected but does not state whether positive or negative and the
effects on plant species is not addressed and recomends the EI' S
shoul d I'ist which species could be delisted as the result of the
proposed acti ons.

Response. (O her then certain species, the EI' S
eval uates the effects on habitat in general terns.

b. Florida Fish and Wldlife Conservati on Comm ssi on
states: Table 3 of the EIS should reflect that all of the scrub
j ay, red-cockaded woodpecker clusters, bald eagle nests, and
woodst ork rookeries are protected under Ensenble S; Section on
Fl ori da pant her shoul d note presence in CREWand ot her counti es;
no criteria for West indian nmanatee, Anerican crocodile, and sea
turtles; the assunption by the Corps that proposals are
econonmi cal ly viabl e and needed sinply because an application has
been filed is erroneous since many projects in the study area
are pursued for permts and then do not devel op; indicate how
progress will be nonitored; and, address the net wetland area
| osses that are occurring with the use of WRAP.

Response. Relative to Table 3, noted. The
addi tional panther range has been included in the revised
criteria. W did not include the Manatee, crocodile, and sea
turtles since the EIS enphasis was on the watershed. For the
Manat ee, the Corps has prepared separately analysis. W
recogni ze the specul ative nature of sone applications but by the
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time of decision on the application we have worked with the
applicant to understand the project purpose and alternatives.
The | oss of spatial extent of wetlands under the programis
di scussed in the EIS. This nmenorandum includes a nonitoring
report.

c. South Florida Water Managenent District states: there
are extensive gaps in the water quality data used to generate
the trend anal ysis, sonme should be left out, and docunent does
not offer conclusions howto solve; there are no clear cut
gui del i nes established for which actions may or may not effect
|isted species; there is no guidance regarding how the factors
identified in Appendi x H nust be | ooked at as part of the total
eval uati on.

Response. Regarding water quality analysis, we
note the comrents and observe that any such anal ysis could be
i nproved and further inproved. The criteria for the species
have been substantially expanded and we continue to work with
the U S. Fish and Wldlife Service to increase the celerity.
Thi s menorandum provi des narrative to better explain the role
within the total evaluation.

d. Sout hwest Fl ori da Regi onal Planning Council, at their
August 18, 2000, neeting, voted to request that the Corps hold a
series of workshops to nore fully explain howthe EIS will
i nprove the Regul atory Process.

Response. Workshops were held subsequent to this
letter.

32. The National WIldlife Federation, by letter dated Decenber
5, 2002, forwarded a copy of their "Road to Ruin" report on the
Corps programin the EI'S study area and asked t he ROD
rigorously applies the avoi dance and mnim zation requirenents
of the 404(b)(1) guidelines; announce a re-evaluation and

nodi fication of the Corps' wetland assessnent and mtigation
policies; adopts tougher water quality permt conditions;
announces a re-evaluation and restriction of Nationw de Permts;
announce a consultation and EIS regarding all Corps-permtted
devel opnment that may affect the Florida panther; announce a
deci sion to conduct Corps "isolated wetlands" determ nations in
consultation with EPA and consistent with U S. Suprene Court and
appel | ate court decisions; announces a decision to focus and

127 Encl (2)



Comment s and Responses

expedite West Evergl ades restoration efforts to acquire and
restore key resource areas identified in Appendix H.

Response. The intent of this EI'S was not to change
current permt regulations and therefore the Corps will continue
to apply the 404(b)(1) guidelines as so required. One result of
this EISis that the Corps is increasing the sophistication of
t he assessnents: several years ago, we started using a nuneric
assessnment and are working with the State on inprovenents and
now, with the maps and associated narratives attached to this
menor andum are formally directing our Staff to overlay this
"general purpose" assessnment with assessnent nethods tail ored
for the particular issues that apply to the project. Regarding
wat er quality, this nmenorandum incl udes provisions for assessing
the post and pre-project water quality. Regarding Nationw de
permts, this EIS | ooks at wetland fill and does not
differentiate by permtting types. The applicability of the
Nationwi de permts within the EIS study area is appropriately
done as part of a conprehensive review at the tinme the permts
are being considered for renewal. Regarding the Florida
pant her, Section 7 of the Endangered Species Act provides
consul tations performed on individual applications. Regarding
"isolated wetl ands”, the determ nation of jurisdiction was not
within the scope of this EIS. Regarding acquisition, the Corps
Regul at ory Program has no authority to acquire |and.

33. The report "Road to Ruin" included these major concl usions.

a. Corps is allowing a nmassive and extraordi nary anmount of
wet | and destructi on.

Response. The EIS predicts that the wetland fil
after 20 years ranges from5.5 to 7% of total wetlands present.
To put this into perspective, 48% of the study area is wetl and,
13% i s undevel oped upland, and the EIS predicts that from 38-42%
of uplands wi |l be devel oped.

b. The EIS confirns that current permtting ("status quo")
i s degrading the Western Evergl ades Ecosystem

Response. The EIS presented five "futures" and
the potential environnental effects for sonme issues and in sone
cases indicate a potential decline. The EIS did not include
mtigation. The EIS information inproves our ability too
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i ncorporate into individual projects appropriate neasures to
avoid, mnimze, and conpensate for identified effects.

c. "There is good reason to believe Corps, EPA and FW5
officials are backing down fromtheir public trust duties
because of pressure from powerful devel opnent interests and
| obbyi sts. "

Response. No exanples are given to describe the
general i zed statenment of opinion. However, we are applying the
information gained fromthis EIS process in our pernmt reviews.

d. "The Corps and SFWWD are sanctioni ng drai nage and
devel opnent proposal s...taxpayers may one day be forced to pay
the Corps to repair the damage..."

Response. Permts are issued using best
avai l able information to i ncorporate neasures in project designs
to avoid, mnimze and conpensate for project effects

e. "...actual recent rate of wetland loss...is
substantially higher then the 500 acres/year that the Corps
estimated it was permtting in this area before the EI'S process
ever began.™

Response. Any statenment on trend nust recogni ze
that wetland acre figures vary widely year to year, see figure 2
of Enclosure (4). The historic rate of permtting reported by
the EI'S (based on 8-1/2 years) is 508 acres per year. The NWF
figure of 880 acres per year is based on a shorter period (4-1/4
years) and al so includes excavation. |f we dropped one very
| arge permt (for the SWFL Regional Airport's new termnal) and
al so drop the excavation, the NWF nunber woul d be 585 acres per
year, only 15% hi gher then the EIS historic rate. The EIS
predictions (for 20 years) range from 728 to 1,059 acres per
year, not surprising given developnment is nmoving into wetter
ar eas.

f. The National Acadeny of Science study that shows sone
of the required mtigation is never attenpted and that nuch of
what is attenpted does not successfully replace wetland acres or
functions | ost to devel opnent.
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Response. Qur permts require submttal of
monitoring reports. W check for receipt of those reports as
well as performsite inspections on a sanple of projects. The
general body of know edge on how to design and assure success of
mtigation has increased ever since the Regulatory Program
started in the 70's. Sonme of the key |essons fromthe NAS
report have been formally issued to Corps staff through
Regul at ory Gui dance Letter 02-02

g. The Corps mitigation requirenents result in a net |oss
of nore then 2,700 acres in the past four years. Only 2.6% of
the 8,800acres of mtigation wll actually offset inpacts.

Response. As described in Section 4.2 of the
El S, each project that degrades the functions & values of a
wet | and nust replace those functions & val ues by either
establ i shment of new wetlands or restoration of functions in
degraded wetlands. This wll result in fewer wetland acres but

equi val ent | evel of wetland functions. In Southwest Florida,
one common formof restoration is to renove the exotic tree
nel al euca since its presence degrades habitat functions. In

calculating the 2.6% NW does not include this restoration
effort.

h. Jacksonville District's annual wetland |loss rate is
hi gh conpared to nost regions in the country.

Response. The ecol ogical settings are different.

i. Permts are being issued in areas identified on the
maps in Appendi x H, further degradi ng these resources. 84% of
the Individual Permts issued since 1998 have been in areas
identified by the EIS as critical to at |east two key natural
resources. 45% of the Nationwi de Permt approvals have been in
areas identified as critical to five or nore resources. Corps
has allowed this significant harmto the environment with no
public notice and m nimal review

Response. Just because a project is located in a
mapped area does not nean that the resource is automatically
degraded. First, the identification of which projects "hit" a
mapped resource was designed to be conservative. Based on site-
specific information, the issue may not have found to apply
during the review of each application. Second, our individual
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permt reviews | ook at how the project can avoid, mnimze, and
conpensate for the project's effect on those resources.
Regardi ng public notices, there is no requirenent for individual
public notices for requests | andowners submt to the Corps
requesting verification that their project neets the conditions
of a Nationw de Permt. W wish to note that the 173

Nationw des in the NW dataset reflect a total of 80 acres of
fill while the 111 Individual permts reflected 3,000 acres of
fill. Therefore, the potential effect fromthe Nationw des is
relatively small er and has enabl ed concentration of review
effort on the larger individual permt applications.

j. The law prohibits issuance of a permt where there is
an alternative, and a non-wetland alternative is presuned to be
avai l able for projects that don't have to be located in
wet | ands. Corps has accepted the devel oper’'s perfunctory
alternatives analysis instead of requiring themto avoid the
wet | ands.

Response. The law is nore conplicated then this,
for exanple, the "prohibitions" are "rebuttabl e" presunption.
W review the applicant's submittals, match it with our
knowl edge of the area, and ask questions and supplenent it as
appropri ate.

k. Corps issues determnations that wetlands are isol ated
(and therefore "no jurisdictional") at the behest of the
devel opers only and wi thout any public notice or consultation
w th EPA

Response. Since the determnation is whether or
not wetlands are | ocated on the devel oper's property, it is
natural ly the devel oper who asks for that determ nation. There
is no requirenent for public notice or consultation with EPA on
JDs.

. Corps not including in permtting statistics the acres
of "isolated" wetlands that are | ost.

Response. So we don't track since we do not
regul at e.
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m Recent "isolated" determ nations ignore existing
hydrol ogi ¢ connections, or dismss themas being "severed" by
roads, berns, devel opnents, or man-nade barriers.

Response. W do not ignore or dismss hydrol ogic
connections. Every site is unique and we nmake our determ nation
based on site-specific information.

n. Corps continuing to nake these determ nati ons when EPA
has told Corps that the barriers only "appear" to sever
hydr ol ogi ¢ connecti ons.

Response. This appears to be a particul ar
proj ect and EPA nor we have not been able to identify.

0. Corps letting the devel opers renege on their prom ses
to protect wetlands wthin their devel opnents now t hose wetl| ands
are isol at ed.

Response. If the wetland was enhanced, restored,
or otherwi se a conponent of mtigation for a permt, then they
have to seek a nodification of the permt.

p. Corps not responded to the Agency on Bay Managenent
request for the location of wetlands where the Corps
jurisdiction has changed.

Response. W have responded to the letter.

g. Developers are still buying key resource |ands with the
expectation of building on themand profiting fromthem Corps
del ayed the EI'S and therefore signaling "business as usual" to
t he devel opers.

Response. The devel opers are as aware as we are
of the information in the EIS. Those undergoing permt reviews
since the EI'S have seen differences in our reviews dependi ng on
the location of the project. Developers buying |and with hopes
of profit is called "speculation" and that has occurred and w ||
continue in Florida with or without the EIS. On the other hand,
we have seen several applications incorporating information form
the EI'S, which propose the preservation and enhancenent of
fl ommvays for exanple.
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r. Corps continues to authorize projects located in
historic floways that are identified by the EIS.

Response. W are seeing projects submtted by
the | andowners are nore responsive to the floway issue. They
are designing the footprint to remain out of the floway and
even restore them

s. Corps continues to authorize projects that will |ikely
continue water quality degradati on.

Response. W presune that the permt issued by

the State is conclusive that the project will neet water quality
standards. The EIS anal yzed past 30 years of data and detected
a downward trend in many basins. It also | ooked at two future

scenarios (20 year) and estimted a downward trend. Using this
information, EPA identified several applications where
additional water quality treatnment above the State permt

requi renents was needed. This nenorandum i ncl udes nethods to
assess incomng applications for this issue.

t. Corps is dismantling the Estero Bay Watershed.

Response. W are giving its watershed a | ot of
attention. Al so, we continue to increase the staff in our Ft
Myers office.

u. 36%of the 111 maj or devel opnent projects are in
pant her habitat identified by the EIS. 55%of the proposed
projects are in panther habitat. Corps is issuing these when
there no question that such a | oss of habitat is substantially
reducing the likelihood of the panther's survival.

Response. For projects that may affect the
pant her, we consult with FW5 to obtain their opinion. W also
do an i ndependent review.

V. Corps continues to accept FWS concurrence of "no
adverse effect” or "no jeopardy” opinions when there is no
guestion that their opinions are being rewitten based on
politics rather then "best scientific and conmerci al data
avai | abl e"

133 Encl (2)



Comment s and Responses

Response. W have no opinion on the NW's
accusation that FWs5 is acting out of politics rather then a
prof essi onal evaluation of the facts. The FW5s is the federal
agency with the expertise in this area.
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1. The "Purpose" paragraph is rewitten to describe the

suppl enmental tasks. These are: (a) Screen incom ng applications
agai nst a set of maps to identify potential issues; (b) Use
site specific information to determ ne whether the issue is
relevant to the project at hand; (c) If relevant, use the

nmet hodol ogy acconpanyi ng the naps or anot her nethodol ogy

provi ded by the applicant or others to assess the effect, if

any; (d) Conpare the project location to the predicted futures
presented by the EIS.

2. A "Background" paragraph is added to describe the
application review process and the role of the screeni ng maps.
The issues identified through the screening will be given the
appropriate weighting and analysis along with the other public
interest analysis and other requirements of the Corps permt
regul ati ons.

3. The "Format" paragraph is deleted. However, for each issue
a narrative has been added to describe the assunptions
underl yi ng the map.

4. The "Status" and "Updating" paragraphs are conbined into a
si ngl e "Updat es" paragraph and shortened to reflect the
commtnment to utilize new and site-specific information when
avai |l abl e.

5. The "Permt Review' paragraph has been nodified to delete
the text describing the permt review process. An addition was
made for applications that are pending at the date of this
docunent to require that the screening maps be used to ensure
sonme issue is not inadvertently mssed. |If the issue has

al ready been identified in the normal review process then the
wor k that has al ready been done will remain and not be re-done.
We anticipate that the issues will have already been identified
for nost pending applications other then those that are at the
very beginning of the review process.

6. The "Natural Resource Overlay Map" has been deleted since it
was over broad (covered nost of the study area) therefore is not
useful to prioritize manpower review resources.

7. The "Cunmul ative | npacts"” paragraph has been rewitten to
descri be the use of the predicted future maps within the EIS.
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The five maps depict what the | andscape may or nay not | ook |ike
in 20+/- years and the acconpanying eval uation provides
estimates of acres of wetland fill, area of habitat |ost, and
other issues. |If a project is consistent wth any one of the
five maps, then the potential cunulative effect of this and
future projects can be expected to fall wthin the range of
effects described by the EIS. The issues for which screening
maps are devel oped are those for which the potential cumulative
effects are particularly within the concern to the Corps. By

hi ghl i ghting these issues, there is an increased assurance that
appropriate mtigation actions would be incorporated into the
project to reduce and in sone cases elimnate that project's
contribution to the total potential cunulative effects described
by the ElS.

8. An additional sentence has been added to the "I nmokal ee
Reservation, Sem nole Tribe of Florida" paragraph to reflect
their concern that the Corps is pre-identifying issues within
tribal |ands.

9. The U S. Fish and WIldlife Service has devel oped draft |ocal
operating procedures for several species. These include
informati on and nmaps to screen a project location as well as
suggest ed net hodol ogi es for evaluating the effect of the
project. The process is described by Attachment A of Encl osure
(1). These replace the originally proposed maps and criteri a.
The maps and eval uations are not inconsistent with those in the
El S, although nmuch refined. Those changed are as foll ows.

a. Audubon's crested caracara. Both the revisions and the
ElIS utilize the presence of rangel ands and simlar habitats in
the screening. The revision now provides a "Consultation Area"
map based on known and suspected occurrences in south Florida.
The original screening map i nventoried rangel and t hroughout the
study area, but now the nore likely areas would be in the
agricultural areas at the northeast portion of the study area.
Because the | mmokal ee Area Study (after the EI'S) has produced a
nore refined | and use mappi ng, Corps staff are referred to that
product .

b. Bald eagle. The screening map of known | ocations was

revised with nore recent nest reports. The revised criteria
enphasi ze the inportance of forested canopy near open water.
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c. Red cockaded woodpecker. Both the revision and the EI'S
utilize the presence of pinelands in the screening. The
screening map attenpted to predict |ocations of colonies by
mappi ng contiguous forested | ands that are within dispersal
di stance of known col onies. This was dropped since does not
reflect current practice in consultations.

d. Florida scrub jay. The original screening nap
i nventoried scrub | ands throughout the study area, but that map
has been replaced by one showing nore |ikely locations. The
revision is based on an anal ysis of occupied and potenti al
habi tat throughout south Florida prepared as part of the interim
"CQui delines for assessing mtigation needs for the Florida scrub
jay." However, site-specific information obtained during the
application process will still be reviewed to determ ne the
presence of scrub vegetation, no natter the |ocation.

e. Marshes. Both the revision and the EI'S enphasi ze the
i mportance of short-hydroperiod marshes for Wod stork foraging
habitat. The original screening map inventoried freshwater
her baceous nmarshes based on the South Florida Water Managenent
District |and cover mapping, since that was used for the EIS.
The revision uses the National Wetland Inventory since that was
used by the U S. Fish and Wldlife Service in a post-EIS
consultation. The revised nmap al so shows the "Core Foragi ng
Area" surrounding the currently occupi ed rookeries (covers
al nost the whole EIS study area.) The revisions to the
narrative increase the enphasis on assessing the hydroperiod of
the wetland and notes that any wetland type, not just freshwater
her baceous, that provides foraging is inportant to the Wod
stork.

10. The "Shorebirds" criteria focused on the Piping plover.
Subsequent to the EI'S, the FW5 has designated critical habitat
for this species and this information has been provided in |ieu
of the original map that showed all of the beaches.

11. The "Florida panther” map and criteria have been revised to
reflect recent consultations. A standard |ocal operating
procedure has been issued that identifies a nine county area as
the "consultation action area” w thin which panther habitat may
be found. Biological Opinions since issuance of the EIS
continue to assess project effects on contiguous areas of
forested area, consistent with the analysis found in the EIS.
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The U . S. Fish and wldlife Service continues to work on this
i ssue so anot her revision can be expected soon.

12. The "Water Quality"” map and criteria have been conpletely
revised. The originally proposed criteria asked the applicant
whet her it was practicable to add surface water nanagenent
features that under the State rules would be expected to provide
95% treatment. This has been replaced by a net hodol ogy where
the actual nutrient loads in the stormmvater runoff would be
calculated for the pre- and post- project condition.

13. Several mapped issues have been del eted since they are
considered to be |l ess valuable for formal screening.

a. "Strategic Habitat Conservation Area (SHCA) Lands."
This still has an i nmense potential since, being designed to
enable prioritization of lands for acquisition, it could also
enabl e the Corps to recognize certain |ocations as nore val uabl e
when evaluating the site plans or proposed conpensatory
mtigation. However, these products are not being w dely used
by other prograns and therefore our use nmay result in
i nconsi stency of results.

b. "Wading Bird Rookeries.” These mapped |ocations are
based on site-specific observations and so could give a fal se
sense of security using for new sites. WII continue to rely on
site-specific observations as part of the normal course of
busi ness.

c. "High Proportion Wetland." Due to the inportance of
upl ands, the high proportion of wetland by itself does not
indicate a nore val ued habitat over another site.

d. "Coastal." These |locations are obvious fromthe permt
application so a map was only addi ng work. These vegetation
communities already receive high attention.

14. The "Fl oway" and "Habitat Fragnmentation” sections have
been revised for readability and the assunptions used in the map
added.

15. "Managenent of Preserves" and "Public Acquisition Progran
have been conbined into a "Regionally Significant Natural
Resources.” This is intended to clarify that the Corps review
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is concerned with assessing the effect of the project on natural
resources. The designation/labeling of the land as publicly
owned or proposed does not by itself give weight either for or
against in the decision whether to issue a permt. The title of
the section is taken fromthe nap prepared by the Sout hwest

Fl ori da Regi onal Pl anni ng Council .
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1. This report provides information related to recent permtting
within the EI' S study area.

2. Data for permts issued fromJanuary 1, 2000 to April 16,
2002 within the EI'S study area were extracted fromthe Corps
permt tracking database (RAMS.) The data entries were checked
and in sonme cases the permt files thensel ves were pull ed.
Permts for the follow ng types of projects were not included
since these were not included in the original tally of permts
performed for the EI'S: shoreline protection, subaqueous
crossi ngs, boatranps, bridge/related work (generally was

dr edgi ng), dredging, piers, mnor structures, control and
outfall structures, navigation aids, and wetland recl amation
proj ects.

a. 3,113 acres of fill authorized by Individual Permts
fromJanuary 1, 1998 to April 16, 2002.

b. Acres of mtigation required for these I|ndividual
Permts, broken down by mitigation types bel ow. These are
uni que nunbers, for exanple, an acre is either counted as
"restored” or "preserved', but not both.

(1) 8,797 acres created, restored, enhanced.

(2) 837 credits purchased frommtigation banks.

(3) 565 acres enhancenent/restoration within CREW
Six Mle Cypress Slough, etc.

(4) For sone permts, the acres of
enhancenent/restoration was not entered into the database but
the nonies paid were entered. These totaled $716, 144

(5) 777 acres of wetlands preserved.

(6) 6,467 acres of upland preserved

c. 80 acres of fill authorized by Nationwi de Permts
verified fromJanuary 1, 1998 to April 16, 2002.

(1) Mtigation perfornmed by permttee: 143 acres
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(2) Mtigation by purchasing credits at Bank: 16
credits

(3) Mtigation by other: 35 acres

d. 2,667 acres of fill in pending applications for
| ndi vi dual Permts on April 15, 2002.

e. Figure 1 shows the Public Land Survey Sections (one
square mle) where one or nore permts were issued, verified, or
pendi ng.

Locations of Issued Individual Permits Locations of Nationwide Permit Verifications Locations of Pending Individual Permits

Figure 1. Locations of permts.

3. For this reporting period, the annual average fill
authorized is 732.5 acres per year. The EIS provides five
predictions of the total quantity of fill, ranging from5.5%to
7.0% of the total area of wetlands. The predicted annual
average thereby ranges from 728 to 1,059 acres per year.
Therefore, the pace of permtting during the 4-1/4 year
reporting period is near the | ower range. However, permt

aut hori zations do not occur in an even rate. Figure 2 shows the
average acres/year but calculated for each individual one-year
period. Each of the spikes are caused by a few large permts,
for exanple, in April caused by the authorization for the new
termnal at the airport. The |longer the period over which the
acres/year calculation is based, the nore that such spikes are
elimnated. Also note that this does not include any mtigation
acres.
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Average Fill Acres / Year
Calculated for Each Year (12 months)
(Except last is for 4 months)
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Figure 2. Permt trend.
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4. Figure 3 provides the result of the analysis of acres of
fill per permt. Only a small percentage of the permts result
in a large proportion of the total fill authorized by permts.
The shape of the curve is close to the shape for data fromthe
entire State of Florida
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Figure 3. Acres fill per permt.

4. The locations of the permts were then correlated to the 16
maps found in Appendix H of the EIS. A "hit" was defined when a
permt was |located in a Public Land Survey Section (a square
mle) where any portion of that Section was mapped "fl ownay."
Therefore, the nunber of "hits" is conservative since a permt
could be located in a portion of the Section that was not

mapped. Also, site specific information obtained during the
permt review may have identified the issue as not relevant. 1In
addition, a project that "hit" a fl omay may have al so

i ncor porated nmeasures to address this concern, for exanple, the
site plan may have been adjusted so no fill was placed in the

fl owmmay or culverts nay have been installed to mnimze the
impact. An elaborate permt-by-permt analysis of the permts
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was not perfornmed but decision docunents for future permts wll
i ncl ude an assessnent of the "hit" identified during the
screening of the incom ng application. But the analysis does
all ow a conparison of the nunber of permt "hits" to the nunber
of hits that would occur froma random"dart-throw' into the

| andscape. Figure 4 illustrates the overlap of permts for the
"fl owways” map and the acconpanying table provides the
conparison to the "dart-throw "

ANTHER

=
0
x

HIGH WET PROPORTION
HABITAT FRAGMENTATION

CARACARA
MARSH
SHOREBIRD
SCRUBJAY
COASTAL
ROOKERY
EAGLE
FLOWWAY

P,

Percent of actual permits that overlap a mapped area ("hits")

6% [39%] 36% [12%] 14% [33%]35%] 0% | 46% | 59% |13%|32%
- | N R R |

Percent of land (outside preserves) that is mapped ("dart-throw hits")

1P Issued
Missed #14 Flowway
W Hit #14 Floway

29%]44%] 72% | 3% | 24% [33%]10%] 4% | 47% | 55% | 4% |26%

[ Estero Basin

#14 Flowway

Locations of Pending Individual Permits

Figure 4. Conparison of permts |ocations to Natural Resource
maps.

5. Figure 5 provides the results of an analysis of the
mtigation ratios for each of the four years of the reporting
period. Each of the types of mtigation (wetland restoration,
mtigation bank credits, etc.) is kept separate. |n theory,
each unit of, say, mtigation bank credits, could be converted
to an equivalent acres of on-site wetland restoration, if a
permt-by-permt analysis was performed for this nonitoring
report. Many permt decisions are using a nuneric functional
assessnment to assist in the determ nation of appropriate
mtigation but due to variety of site-specific situations, a
uni form accounting nmethod is not available to enter into the
dat abase that woul d suppl enent the plain "acres" and "credits"
units.
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Y-axis = $/acre of fill or acres/acres of fill or credits/acres of fill
X-axis = year in which permit issued

CASHPAID=$

P_W = Acres of peserved wetlands

P_U = Acres of preserved uplands

CREDIT = Units purchased from mitigation bank

MitMisc = Acres of land acquired/restored by some arrangement
MitCer = Acres created, enhanced, or restored

Figure 5. Mtigation ratio trend.

6. Figure 6 provides the results of an analysis of the
mtigation ratios for groups of permts that have the sane
nunber of "hits" on the overlay maps. There appears to be a
possi bl e correl ati on of higher the nunber of hits the higher the
mtigation, though there are a | arge nunber of other variables

that will also affect mtigation ratio.

@ CASHPAID
BP_W
oP_U

0O CREDIT

m MitMisc

@ MitCer

Y-axis = $/acre of fill or acresfacres of fill or credits/acres of fll
X-axis = number of "hits" on the Appendix H natural resource overlay

CASHPAID = $

P_W = Acres of peserved wetlands

P_U = Acres of preserved uplands

CREDIT = Units purchased from mitigation bank

MitMisc = Acres of land acquired/restored by some arrangement
MitCer = Acres created, enhanced, or restored

Figure 6. Mtigation ratio vs. "hits"

7. The Corps is studying the results of this nonitoring report
to devel op neasures that could be used to assess the permtting

program
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