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Colonel Joe Milter

Department of the Army

Jacksonville District Corps of Engingers
P.O. Box 4970

Jacksonville, FL 32232-0019

RE: Memorandum of Understanding - Environmental Impact Statement (EIS) Southwest Florida
Dear Colonél Miller:

The purpose of this lettér is to advise you that while convened in regular session on Tuesday, -
November 4, 1997, the Board of County Commissioners considered approval of a revised draft
Memorandum of Understanding - Environmental Impact Statement (EIS) Southwcst Florida,
between the Army Corps of Engineers, Collier County and Lee County.

Although the Board of County Commissioners discussed this issue at length, we have not agreed
to or rejected being a signatory on the Memorandum of Understanding (MOU). - At this time, we
are resubmitting the 46 questions posed by Commissioner John Albion of Lee County for 2
written response. I understand that some of the questions have been answered in public forum;
. however, we will-be in a better position to mzke a detzxmmncnonwhetherormtto agneeto be. .. _
a signatory on the MOU when we have those written answers. :

‘We are also requesting that the Army Corps respond in writing to the County citing your specific
authorization to conduct the EIS study. If David Weigel, our County Attorney, can be of any
assistance to you, he can be reached at (941) 774-8400.

The current consensus appears to bethatweamstlllmterestedmbemgapammpantmthe
scoping process through the County Administrator’s Office; however, we would like to make
that determination when we have received the answers to the questions.



Colonel Joe Miller .
Page Two . -
November 6, 1997

We are looking forward to a prompt response to the 46 questions we have provided you. If you
should have any questions, please feel free to contact me.

Very truly yours,

Timothy L. Mancock, AICP, Chai -

Commissioner, District 2

TLH:sf
Enclosure

cc: Board of County Commissioners
David Weigel, Collier County Attorney
Jim Yaeger, Lee County Attorney
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1. When, in your opinion, is an EIS required under NEPA?

2. Does NEPA tequiro an EIS when there is “major federal action” and a sigrifficant impact oa the
quality of the luman eavironraent? )

3. mmaewmﬁmmmwwﬂudmm;mﬁmmm&cquﬂ&y
of the humisn eavironment that smust be mct before an IS is tequived? DS you k& Uon bull e
fecessary to require an EIS? SR . = T - -
4. What major fedcsal action exists that ooipels the ACOE to do s EIS?

5. L't a major federal acﬁontypiedlyapmjectthatigdomhitﬁﬁderdﬁmdiqgorapmjeuﬂm
accurs on federal land, &ctheanﬁngofﬁnﬁminmeNaﬁomleorﬁuﬂmﬁngohmsjor'
roadway with federal highway dollars?

6. Matfcdm!ﬁmdsorfedaﬂlmdsueb&ngusad&rupmjeathmmthume
EIS?

7. Kthe airport expansion, which is being done with some federal funds, is the project, how can the
ACOE do the ETS before the application is submitted? Why fsn't this speculative? Can the ACOE
do an EIS based on a speculative project? '

8. I the airport cxpansion is tho mejor foderal projoct, wh can't tho scope of the EIS bo fimited to
meeﬂeasoftheﬁmm“panﬁonmdthggwgmphbdamthnmddbehnpamdby&cﬁwn
expansion? . .

9. Mthe airport cxpansion s the major fedéral project, why doesa’t the MOU incinde languags which *
huﬁmﬂntﬂmaipmtuiﬂnothwetodoawthu%wbmimﬂmﬂs&upunﬁm If the: wispoat
upmﬁmisthebaﬂgforﬂwﬂs.wbyim‘tthedrpoﬂme]ﬂanﬂmpmfmadahuaﬁvﬂ Ifthe
akpmkﬂw&dadmmmadoa‘mcﬁmonhwm&mefc«mqmwmm
Collier County to execute the MOU? . . o I

10. As the MOU is curreatly writted, wouldn't the awrport still have to do its own ELS when the
project is finded and peamitted? Why, or why not? oot

- 11 What s {or arc) the significant impact(s) to the human cavironment that is of concern to the
- ACOE endis the basis for thenced to do the BIS? . - 7 :
- . - a3 HERGUS dusctrecs Us i f ALY LESEHSON IAVG usith RImG.
12. Doesm't the ACOR already. have a0 obligatiguio. sGaiierAhe itmpicts ou the:enviconmsnt
through the discharge of its responsibilities uader Section'404 of the Clean'Water Ac

o -

: Al LoDl L SEn L v L e T ot u’_, SR
13. Can you identify other instamces where the ACOE fess boen reqiivéd by W Sdurt of Lasw to conduct~
mEISio:pﬁvmprojmonpdvabéhndhsedmldyonlhawnnﬂaﬁwmaa‘ of one or mare
drcdge end fill pormits? Pl;asoidodifythosoitwumsoﬂ:cBOCCmoonm‘ thoss
circumstanocs. Cmyounhoplmsoidonﬁfythe:ooponndtbarcxﬂtoﬁhcﬂ&hthosc'mmM
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If these are too mumerous to identify. can you please list cight of the most recent of which you are
aware and which are compareble to the situation in Lee and Collier counties?

14. Why,doesn's the MOU indicate that the conpreheasive plans of the two countias are the ACOE's
preferred akematives? WhydoesthoMOUonlytndiwoﬁmthudopudwnhmwp!mm
the preferred alternative of the state and the counties? )

15. What is 2 “consensus” altemative? What is it an alternative to? \Vlutﬁwmwiﬂtheudopuon. ’
cmﬂonorawq:tamcofn conms”akunzﬁvehaveonlzeandlorColﬁercmmyz e

16, SincethaemtmvproposedpmarmhdmasgwhadmthcACOEmmmbc
the project for purposes of considecing altematives?

17. Who are all of the participants in the creation of the “conssnsus™ alternative? How Is 4 consensus
- reached if all of the entities with divergent opinions don’t come to any meeting of the minds? How
much do the opinions of the respective counties weigh in the consideration of the eltetnatives?

18. WAll the ACOE refuse to itsue permits for any drodge and £ill permait which is inconsistent with,
the “conseansus alternative™? .

19. Will the ACOE, as part of the EIS, consider development anly in wetland areas which are under
the ACOE's 404 jurisdiction? Is the ACOE considering developing an EIS which affects uplands?
If the ACOE is going to address development within the uplands, how docs the ACOE proposc to
do this since it is outside of the jurisdiction of the ACOE?

20. Whomnectd:luhthplmdwdsandproceduresﬁroonducmgthem? ‘Won't this be
established solely by the ACOE with input from the Council on Environmental Quality? Won't the
counties input be considered with the sami deference as any other input from the public? :

21. The ACOE his indicated that they want the counties to assist, which the counties have indicatod
" they will do. What Lind of assistance docs the ACOE- want?- WhylsnMOUmumytosecurethat
assistance?

2 n&vmd&ndﬁmmmﬁrﬂmwmmwﬂmmmmmm
<> AOCOE? Will either of the cousties have any decision making suthority relative to the EIS by virue - -
. ufmmmoc;yemom

z. Vadmmmbu:of&egm TSs ¢ Ly

-pdmﬁymswbytheAOOB,wm!i_ .

" thretened o sueif the ACOE doésn't do Ttlimmywhmdmmmor? Could you please
share with us &s exactly what a0 reg the National Audubon Socicty’s involventent in
the request for s RIS? If you do an EIS because they want you to, will the ACOE also fodd

- compelled 1o sdopt the scope and the ultimate EIS that the National Audubon Seciety wants? Is the
" National Audubon Society, onuyotbcrmﬁonalenmmcmdmmmibuungqﬁndsor

=~ providing any technical assistance 10 the EIS?




S PABE. 98

18/22/1939? 15.47 18189352892 . o o COMMISSIONER ALBIOW = %
24:CmtbeNaﬁmdAndubonSod&y,mmyﬁernaﬁonﬂmkmmentﬂmch&ﬂmgcthe
scope or chalienge the final E]S? What is the burden of proof or the standing needed to chullenge
the decision not to do an EIS? What is the burden of proof or the standing that must be established ™
to challenge the scope of the EIS? What is the burden of proof or the standing that must ba .
establisked to challenge the results of the EIS?

25. Isths Memorandutr of Undecstanding binding and legally enforceahle? Does the MOU give the
County any binding control or input into the EIS scope or study? If the ACOE really wants the .
County to be a partner, why wouldn't the ACOE want to enter into 2 Memorandum of Agreement? -
Wit i> the difference betwosn 8 MOLT aad £ MOA? - . .

26. A represcatative of the ACOE indicated that the flooding peoblem in south Lec County i the
mujor federal uction that vequires ths BIS. Is the sludy cunadly being canducted by the South
Florida Water Managespent District being done with any federal funds? If'so, how much and through
‘what gramt, allocation, &cc.? What federal permits are nceded to undertike the work prupused by the
District to reduce flooding? Iftheswdyisri’tcomplotemdnorecanmmdaﬁomhavebemmadeyet.
how has the ACOE dotermined that federal permits are needed? If no fedecal penmits are nesded, no
T federsl fanding is being used, and nove of the improvamants are being done ou federal lands, what
* is the major federal action? What significant affect an the quality of the human environment js
" anticipated from a project that is eimed at rectifying & flooding problem? Isn‘t the SFWMD trying
ta rectify same of the akterations to the water flow that occurred prior 1o SFWMD pecmitting. which -
is purportedly one of the contribiiting factors to the flooding?

Z]. The ACOE has also indicated that it is the cumulative impact of severa! dredge and fill permits
that creates the need for an EIS. Is the ACOE referring to past permits? Is the ACOE referring to
speculative future permits? Exactly what grouping of permits amﬁ!eﬁqiogfedﬂdm
Doem‘tthcACOEukeadyconﬁd«theﬁnpactoutﬁemvkomwnwlwnitisamsdmdgeandﬁﬂ
permits? Doesn't the ACOE already consider impact on habirats through its consultstiun with ile )
U.S. Fish and Wildlife Sexvice? Docsnt't the ACQE elready consider the public interest? Doain’t the
ACOE already require minimization of impacts? Doesa't the ACOE already analyze the secondary
and cunulative lmpacts of every permit request? Didn’t the ACOE require Loe County to peovide
over 2 million dollars in CREW lands to address the secandary and cumulative impacts of Treeline?

. Is the ACOE required to do an EIS when the covironmental questions that would be asked and
answeced-though the EIS are alvesdy answered ditring the normal permitting process? 'If the answer

. to thelast question is yes, could you please explain why and uclude the legal basis for that response? -

28. Wlhiy'can't the ACOB agroe to the scope of'the EIS now? What issues does the ACOE expoct
to Include in thie scope? What geographical arca does the ACOE expect to includc in the scope?
What ace the factars thaf would case the list of issuss or the geographic area to expand?, Why can't
 the ACOE do the scoping cffort frior 10 sking the Cauinty 10 xbeiitd eithier i MOU'5% sn MOA,
60 the County will kiiow all the terms of the agroement? Why dogsatthe ACOE want tadoghe |

| 2. Wit allkct will the ETS have on fature ACOE permitting? Wil the EIS have an affoct on any
" other regulatory agency? )
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30. Itthuemyeesehworprecedmthupmvidesthmﬂleimmofmdredgemdﬁﬂ
pumhshagvmgwgmphicmﬁseemdwkvdcfaﬁgniﬂmemﬂmmmimpmrnm -
mymehwameoedmethamvﬂesmaﬁcm&m&edgemdﬁﬂpﬁnﬁuinagvm
geographic arca does not rise to the level of a significant environmantal impact? Could you please
provide us with the particulars of 1o loss than five of these examples?

31. Mfthe ACOE hizs determinod that an EIS is warranted and lawiisl, why does the ACOE wat or
need Lee County to execute an MOU? e b Apteriisautaste

32 How much monsy does the ACOE subumit it will cost $0 do aa FIS? Iow muzch moncy docs the
ACOE bave budgeted to do the EIS? ' ,

33, If it takes longer than 18 months, and the County executes ths MOU, what recourse does the
County have against tha ACOR for the delay?

34, Supporters of the EIS submit that the only thing that will change if the EIS is dons will be a new
requirement to avoid off-sitc impacts and to mitigate for unavoidable impacts. Will this be the only
result? Docse’t the ACOE already require mitigation for unaveidable impacts? Doesn't the ACOE
slready consider off-site impacts in its consideration of secondary and cumulative impacts?

35 lsﬂ\eA(‘ﬂBsMxﬁngthatithasdomapoorjobiutbemviewmdissuaweot"petmits? The

County's observation is that the ACOE has- done a vary thorough job and has very zealously

exercised its responsibility vo protect the public. This leads to the question of, what permits has the

ACOE issued in Lee and Colliér County where the ACOE didn't do & good job and where there was
. asignificant cavironmental impact on the quality of the human eaviroament? _ :

36. Will the EIS result in any required changes to the compridheasive plans of the Couatics?

37. Wlmwnﬂiusmipwnﬁstmcyadﬂsbetwemtheacﬁonsoﬂhemandhe&mifm
County does not issue final permits untll ACOE and SFWMD permits are obtained?

38. EmwwilﬂwEISmhidmabkqweofmegw?_HowwmﬂwEISmndthmlbm
of water restrictions? These are two of the results promised as-a resolt of en EIS by supporters and
it would be helpful to undesstand bow this will accur as a result of the RIS .

. 39 Picass ey Wt the ACOE s i th deficency I the smouns o and sc asido'by Lee
and Collier counties for preservation and open space? ) )

© 40. Whatis tho differonce betwoett o PEIS and an EIS?
41. Why doesu’t the MOU inchide a commitment to provide for a general pecuit?

42. What is the basis for the contention that the eavironment will receive less protection in the fiture
than whet the law requires? Is the MOU suggesting it lhccoumiaue'n'tpmvidhgthsmquﬁud
protection, or that the ACOE woi't provide the required protection, and why?
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43. Don’t both the ACOE and the SFWMD, as the designee of DEP, review and evaluate the
impacts of development on wetlands? -

44. The MOU indicates that alterations to histocical drainage ocourred prior to the curreat regulatory
scheumz, exolic infestation is spreading, and the need and opportunity for restoration of thoso ereas
should occur as mitigation for unavoidable impacts. Doesn’t the ACOE atready tequire restoration,
along with the SFWMD, of areas that are negatively impacted as part of its mitigation requirement?
Did you know that Lee County has already adopted a requirement which recquires the remaval of

- exotic spacies whea a tract is developed, inclading the renoval fivm any conservation and open space
areas? ‘What deficiencies in the cucrent restoration work require the EIS? ‘What do you anticipats
will change in this regard due to the EIS?

45. Does the ACOE expcot ¢o identify largo arcas of Loo and Collier County as lsrgs mammal

eorridors that should be regerved for thosa animals with fittle ar na development? Wl the ACOE

mmcﬁdmﬂgwmmbempmﬁhkforpmﬁdmgthehndommwhhmmpedn@mforﬂw

coaversion of their land to animal hahitar for the benefit of the public? If the ACOE ot federal
—  government is niot going to compeasate the fandowners, who will?

46. What are the subsequent steps after the study that lead to the usc of the study in regulatory and
other decisions? What regulatory decisions? What other decisions? This question is based on

paragraph 1.12, plcass refer to that paragraph for these terms.

FAWPDATANM\EIS\QUESTION.WPD



