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Background
Recent hurricanes in 1994 (Alberto, Gordon) and in 1995 (Erin, Marilyn, Opal) have had a widespread impact on coastal areas.  This is especially true for the Jacksonville District of the U.S. Army Corps of Engineers, which includes peninsular Florida, Puerto Rico and the U.S. Virgin Islands.  Coupled with Hurricane Hugo in the U.S. Virgin Islands and Puerto Rico in 1989, and Hurricane Andrew in south Dade County in Florida in 1992, these storms have caused considerable destruction to life, property and infrastructure.  Included in this destruction are the adverse impacts to federal civil works projects for navigation, flood control and shore protection.

Through October 1993, 72.9 miles of shore protection projects have been constructed in Florida.  This number represents 32.26 percent of the total projects constructed nationally.  There are 16 projects with initial beach restoration constructed in Florida, or 32.7 percent of the 49 large specifically authorized and constructed projects nationally.  This has resulted in placement of 33.4 million cubic yards of initial restoration and placement of 11.1 million cubic yards for periodic nourishment, which is 26.67 percent of the sand placed nationally.

Approximately $670 million (includes federal, state and local funds) has been expended in the U.S. for construction of shore protection projects from 1946 through October 1993.  Jacksonville District project expenditures totaled $216.1 million, or about one third of the national program expenditures (initial restoration totaled $147.8 million, periodic nourishment costs have totaled $68.3 million).  These numbers are graphically displayed on the next page.
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Public Law 84-99

Public Law (PL) 84-99, Flood and Coastal Storm Emergencies (33 U.S.C. 701n)(69 Statute 186) authorizes the Chief of Engineers, acting for the Secretary of the Army, to provide emergency and disaster assistance.  This assistance includes disaster preparedness, advance measures, emergency operations, rehabilitation of Flood Control Works (FCW) threatened or destroyed by flood, protection or repair of federally- authorized shore protection works threatened or damaged by coastal storms, and provisions of emergency water due to drought or contaminated source (USACE, 1991).  PL 84-99 applies to Flood Control Works (FCW) the Corps designed and constructed to prevent damage by irregular and unusual rises in water level.  They may include levees, channels, dams and federally authorized and constructed hurricane and/or shore protection projects.  It also applies, with restrictions, to any completed flood control work not authorized by Congress that is being locally operated and maintained.  Federal assistance from the PL 84-99 program is intended to supplement state, county and municipal efforts.

Historical Use of PL 84-99
As of October 1993, the Corps had constructed 82 Congressionally- authorized projects (USACE, 1995) at a cost of $670,200,000 nationally.  The federal share of this cost is $403,200,000.  Initial restoration and periodic beach nourishment accounts for $327,900,000; structures $59,400,000 and emergency measures $15,900,000.  Emergency measures were needed in 10 of the 82 projects, and accounted for 2.37 percent of the total expenditures in actual dollars through October 1993.  The figure on the previous page compares expenditures for shore protection nationally vs. expenditures for shore protection in Florida.  

The Treasure Island segment of the Pinellas County shore protection project was rehabilitated using PL 84-99 funds in 1986 ($3.2 million).

Recent Use of PL 84-99
Following hurricane Andrew in 1992, the District completed seven rehabilitation reports.  Four of the seven requests for rehabilitation under PL 84-99 were disallowed.  The Dade County hurricane and storm damage reduction project (see figure below), the Cape Florida Lighthouse shore protection project, and the Key Biscayne beach erosion control project qualified for PL 84-99 funded work.  Total hurricane Andrew rehabilitation work is estimated to cost $7.4 million.
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Rehabilitation reports were completed for the Sand Key and Long Key segments of the Pinellas County shore protection project in response to the "Storm of the Century" in March 1993.  The sponsor's requests for rehabilitation of these segments under PL 84-99 were disallowed.

Public notices for possible rehabilitation of projects under the authority of PL 84-99 as a result of Hurricane Erin and Hurricane Opal were issued by the Jacksonville District to project sponsors in September and October 1995, respectively.  Jacksonville District subsequently process seven requests for rehabilitation assistance under PL 84-99.  All requests were eventually disallowed.

Public Law 84-99 Procedures

U.S. Army Corps of Engineers District Commander(s) of the affected areas issue a public notice immediately after a flood disaster event to alert non-federal interests that a submittal deadline is in effect for potential USACE assistance to repair damaged FCW under PL 84-99.  To be eligible, non-federal public interests must respond to the public notice by writing to the District Engineer within 30 days from the date of the notice.

The District evaluates each request, conducts field data collection and prepares documentation for (a) denial or, (b) recommendation for assistance.  The goal of the District is to process the request to the next higher headquarters no later than 40 calendar days from the date it is received in the District.

The Division Commander (South Atlantic Division in Atlanta is the Division Office for the Jacksonville District) will take action on the District Commander's Project Approval and Funding Request within 10 calendar days after receipt of the District documentation.  Headquarters, U.S. Army Corps of Engineers (HQUSACE) approval is required for beach nourishment and shore protection projects.  HQUSACE will take action on the recommendations of the Division Commander within 10 calendar days of receipt of documents.  Based on funding availability, HQUSACE will normally provide funds concurrent with approval of the emergency work.

Beach Projects are Different

Waves and water levels during storms are the primary mechanism for eroding beaches.  The illustrations below show how storms act on a beach.  Winds blowing over the water surface generate waves and higher water levels, which then remove sand from the dry beach and move it below the water line into a bar, or accretional area, offshore.
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The beach nourishment figure on the next page shows how beach fill projects mimic natural beaches by acting as sacrificial beach berms and dunes during storms.  The beach fill dissipates wave energy and prevents erosion from reaching developed properties behind the project.  Replacement of sand following the cumulative effects of storms is anticipated as part of a beach nourishment project.

The unique aspect of beach fill projects is the provision for continuing federal participation in the periodic nourishment.  Sand is placed on the beach, berm or dune to replenish eroded material.  It is undertaken when necessary to replace storm-induced losses and prevent erosion of the protective beach, or design section. 
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Preservation of this design section can be achieved through the following combination of activities which generally describe the non-federal sponsor's responsibility for repair, maintenance, rehabilitation and replacement under the terms of the project cooperation agreement:

a. Grade and reshape the beach and dune using sand within the project design section;

b. Maintain dune vegetation, sand fencing and dune cross-overs;

c. Place additional sand fill to restore the advanced nourishment section (cost shared as periodic nourishment);

d. Place additional sand fill on the project to restore the design section (cost shared as periodic nourishment).

The sacrificial nature of beach fill projects and continuing federal participation in periodic nourishment raises questions on the applicability of PL 84-99 for these projects.  Severe storms in 1991 and 1992 impacted several Corps shore protection projects.  In one case, the project was severely eroded after it had been physically completed, but before it had been officially turned over to the non-federal sponsor.

This situation revealed inadequacies in current policies on federal participation in shore protection projects, particularly with respect to defining non-federal responsibilities for operation, maintenance, repair, replacement, and rehabilitation and the criteria for using Public Law 84-99 funds to restore damaged federally authorized shore protection projects.

Additional guidance was needed on the conditions under which the Corps will repair and rehabilitate beach fills, and the limitations of the work that would be undertaken.  This guidance was formalized by the Corps in November 1992 following Hurricane Andrew (USACE, 1992).

Department of Army Criteria
The eligibility criteria for rehabilitation of shore protection, beach erosion control and hurricane protection projects under the authority of PL 84-99 are as follows:

a. The project must be a completed element of an authorized project.  A beach fill project or functional element of a larger project is considered to be complete when it has been formally transferred to the non-federal sponsor for operation, maintenance, repair, replacement and rehabilitation.

b. The project works must be damaged and/or destroyed by an extraordinary event.  A decision as to whether a storm qualifies as extraordinary will be made by the Director of Civil Works in consultation with the Assistant Secretary of the Army for Civil Works (ASA(CW)).

c. The need to take immediate action to repair and restore a beach project to a pre-storm condition will be based on an assessment of the risk to life and property if the project is not repaired.  The degree of restoration eligible for funding under PL 84-99 vs. periodic nourishment to be accomplished under the terms of the project cooperation agreement will be decided on a case-by-case basis by the Director of Civil Works in conjunction with the ASA(CW).

d. Beach nourishment feature of federally authorized and constructed projects must be included as an integral portion of a completed element.

e. Emergency repairs will be limited to those necessary to reduce the immediate threat to life and property, or restoration to "pre-storm" conditions, whichever is less.  If pre-storm project conditions were less than the project design parameters, PL 84-99 funds cannot be used to restore the project to design conditions.  

f. Rehabilitation of federal shore protection projects is accomplished at 100 percent federal cost.

g. Rehabilitation of non-federal shore protection projects is cost shared 80 percent federal, and 20 percent non-federal.

h. Rehabilitation work must have a favorable benefit-to-cost ratio.

i. The repair of a project must be beyond the capability of local interests and the state to perform it in a timely manner.

j. The District Commander shall consider the probable environmental consequences when determining appropriate emergency measures and describe proposed NEPA documentation or exclusion, as appropriate, when requesting approval to proceed from higher authority.  The normal permitting process of Section 404 of the Clean Water Act and Section 10 of the R&H Act of 1899 will be followed.  Exceptions to use emergency procedures must be approved by the Division Commander based on a determination that normal procedures will result in an unacceptable hazard to life, significant loss of property, or an immediate and significant economic hardship.

k. In providing rehabilitation assistance, alternative plans will be developed and compared on a technical and economic basis, e.g., upland vs. offshore borrow areas.  Any increase in cost resulting from a non-federal preference of an alternative other than the one that is least expensive to the Federal Government will be borne by the non-federal interests.

l. In some cases, the non-federal sponsor may wish to fully restore a beach fill project where only a partial restoration is justified under the provisions of PL 84-99.  In these cases, a cost allocation will be made between emergency response under PL 84-99 (100 percent federal cost) and the periodic nourishment cost allocation applicable for that project.

Conclusions
Beach nourishment projects are different from other structures.  The protective sand fill is "sacrificed" to provide certain levels of erosion, storm surge and wave protection to upland development.

The degree of erosion and storm surge protection remaining is an important factor in assessing the degree of restoration required under PL 84-99.  The severity of the event that would cause significant damages with the remaining project, and the risk of a subsequent damaging storm must be determined.  If the risk is low, there is no need for emergency action under PL 84-99.

While the average periodic nourishment cycle is estimated in Corps project documents, the need for periodic nourishment is most often associated with replacement of erosive losses that occur following storms.  Therefore, project sponsors need to understand that they must have the financial capability to respond quickly to periodic nourishment requirements.  This may involve establishing a contingency fund or emergency response account.

The Corps has only used the PL 84-99 authority three times for beach nourishment projects in the Jacksonville District since 1968.  The Corps will use PL 84-99 authority sparingly, and only as a result of extraordinary storm events.
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