United States Department of the Interior

FISH AND WILDLIFE SERVICE
6620 Southpoint Drive, South
Suite 310 *
Jacksonville, Florida 32216-0912

AUG 11 18%

Mr. A J. Salem

Chief, Planning Division

U.S. Army Corps of Engincers
P.O. Box 4970

Jacksonville, Florida 32232 - 0019

FWS Log No: 4-1-95-391D (V-25)
4-1-95-403D (V-21)
4-1-95-409D (BV-40)
4-1-95-410D (BV-52)
Dear Mr, Salem:

This responds to your letter of June 27, 1995, pursuant to Section 7 of the Endangered Species
Act of 1973, as amended (Act)(16 U.S.C. 1531 ef seq.). The U.S. Fish and Wildlife Service has
reviewed the biological assessments for the above referenced four dredge disposal sites in Volusia
and Brevard Counties. Several endangered or threatened species inhabit or may inhabit these sites
as indicated in the information sent to us. We concur with your lists of threatened and
endangered species for each of these sites. In addition, we recommend that the red-cockaded
woodpecker (Picoides borealis) be evaluated at two suitable sites (BV-40 and V-21).

‘With reference o scrub jays, distribution maps in eur office confirm suitable habitat and/or jay
presence at these sites; V-21, V-25, BV-40, and BV-52. The two sites where scrub. jays were
documented, V-21 and BV-52, should be resurveyed to determine family size and home range.
Sites BV-40 and V-21 need additional surveys to determine presence or absence. If scrub jays are
present, determine family size and home range. We have enclosed survey methodology for the
scrub jay.

Regarding the red-cockaded woodpecker, there was no information in the report to indicate
absence or presence of this species. Where appropriate red-cockaded habitat is present, one
hundred foot wide transects should be established to survey for this species.

No reference was made to the presence of listed species or associated impacts from the placement
and removal of the pipeline. The pipeline corridor should be surveyed for impacts to the
following species: the red-cockaded woodpecker, scrub jay, bald eagle, wood stork, Atlantic salt
marsh snake, and West Indian manatee.



Additionally, we request you provide us with comments from other agencies regarding these four
sites. Please call Ms. Deborah D. Manz in this office (232-2580) with any other comments or
questions.

Sincerely,
NN uhloe )V %

Michael M. Bentzien
Assistant Field Supervisor

Enclosure:




United States Department of the Interior

: FISH AND WILDLIFE SERVICE
6620 Southpoint Drive South
Suite 310
Jacksonville, Florida 32216-0912
IN REPLY REFER TO: JUN 17 1997
FWS/R4/ES-JAFL :

Hanley K. Smith

Planning Division

U.S. Army Corps of Engineers
P.O. Box 4970

Jacksonville, Florida 32232-0019

FWS Log No: 97-540D
Applicant: Florida Inland Navigation District
County: Brevard

Dear Mr. Smith:

This represents the biological opinton of the U.S. Fish and Wildlife Service.in accordance with
‘section 7 of the Endangered Species Act of 1973, as amended (Act) (16 U.S.C. 1531 ef seq.).
The biological opinion satisfies the consultation requirements of section 7(a)(2) of the Act. This
report does not address the requirements of other environmental statutes, such as the National
Environmental Policy Act. A complete administrative record of this consultation is onfile in this

office.

CONSULTATION HISTORY

The Service, the U.S. Army Corps of Engineers, and the applicant had been involved in informal
consultation between 1991 and 1997. On February 21; 1997, the COE determined that the
proposed action may affect the Florida scrub-jay. On March 3, 1997, the Service requested that
the COE provide the biological information reports necessary for section 7 compliance. The COE
provided this information on April 14, 1997 and consultation was initiated at that time. :

BIOLOGICAL OPINION

Description of Proposed Action

The applicant proposes to clear and grub within three sites, identified as BV-24, BV-40, and BV-
52, located in Brevard County, Florida. The purpose of this action is to provide permanent
Dredged Material Management Areas for the disposal of materials associated with navigational
maintenance of the Intracoastal Waterway.



BV-24 is classified as predominately scrubby pine flatwoods intermixed with wet prairie, mesic
pine flatwoods, and sand pine scrub/sand live oak hammock. The northeast corner of the site is
classified as a bay swamp. BV-40 is predominately scrubby to mesic flatwoods. Approximately
one-half of BV-52 is classified as disturbed habitat. The remainder of the site consists of coastal
scrub and mesic pine flatwoods. The proposed project will impact a total of 70.67 acres, 14.72
acres of which is occupied Florida scrub-jay habitat, Table 1 shows the impacts occurring on
each site. The applicant has agreed to preserve and manage the remaining 58.58 acres of scrub-
jay habitat on site BV-24 in perpetuity.

Table 1. Comparison of the total acres, impacted acres, acres of occupied scrub-jay (ST) habitat,
and acres of impacted SJ habitat on the three disposal sites, ‘

Disposal Site Total Acres Impacted Acres Occupied SJ Habitat Impacted SJ Habitat

BV-24 119.50 < 3530 60.50 6.52

BV-40 43.00 15.20 3.80 0.00

BV-52 26.30 20.17 9.00 8.20

Total Acres 188.80 70.67 73.30 14.72
Status of the Species

The Florida scrub-jay is found almost exclusively in peninsular Florida, and is restricted to scrub
habitat (U.S. Fish and Wildlife Service 1990). -The estimated population is between 7,000 and
11,000 individuals (Breininger 1989, Fitzpatrick et al. 1994). There are three major
concentrations of scrub-jays in Florida: ‘

. Lake Wales Ridge (Polk and Highlands Counties) 1,092 breeding pairs, with 2,569
individual scrub-jays censused in 1992-1993 (Fitzpatrick et al. 1994). Archbold Biological
Station, a private research facility in Highlands County, currently contains 100 breeding
pairs of scrub-jays (325 individuals, not counting this year’s nestlings and fledglings) (Glen
Woolfenden, Archbold Biological Station, pers. comm., 1996), and is actively managed
for that species. The Lake Wales Ridge National Wildlife Refuge has been established on
the Lake Wales Ridge, and even though Congressional appropriations for purchase have
been small, land acquisition through the state’s Conservation and Recreation Lands
program and purchases by The Nature Conservancy (TNC) are proceeding. Qutside of
existing holdings (Avon Park Bombing Range, Archbold Biological Station, Lake
Arbuckle State Forest and Preserve, and Highlands Hammock State Park), over 37,000
acres of land recently has been purchased for conservation in the area (B. Needham, TNC,
pers. comm., 1996). While all of this acreage is not in scrub habitat, much of it is, and will
contribute toward recovery of the species. '



. Brevard County contains an estimated 364 breeding pairs of scrub-jays outside of Federal:
lands (Swain gt al. 1995) and an additional 500 breeding pairs on Federal lands (see
discussion below).. The scrub-jays found on non-Federal lands are distributed in six spatial
groups or populations which are partly to completely isolated: south Brevard (mainland
between Melbourne and the county line, 175 families), central Brevard (mainland between
Melbourne and Cocoa, 50 families), north Brevard (between Cocoa and Mims, 101
families), south beaches (barrier istand between Satellite Beach and Coconut Point, 19
families), and Cape Canaveral (16 families) and Merritt Island (3 families).

. The Ocala National Forest (ONF) contains 702 breeding pairs, with an estimate 0f 2,017

' individual scrub-jays (Laura Lowery, ONF, pers. comm., 1996). ONF contains 200,000
acres of sand pine scrub; at any one time, 40,000 acres are suitable scrub-jay habitat ina
contiguous block. The population there is considered to be secure.

The recovery plan for the species (U.S. Fish and Wildiife Service 1990) contains general recovery
objectives for the species: (1) protect, manage, and enhance populations on public and private
lands; (2) work with Federal, State, and private organizations to establish protected scrub
preserves through acquisition, landowner agreements or easements; (3) implement habitat
management guidelines with specific recommendations for developers and landowners; (4)
determine basic biological needs, through research; and (5) reestablish populations of scrub jays
were they have been extirpated, and reclaim potentially suitable habitat: Even though the recovery
plan does not contain specific goals with numbers required for recovery, the Service may consider
de-listing the species if three sustainable populations of scrub jays are secure; the Service is in the
process of establishing a recovery team to update the recovery plan for this species.

Scrub has been significantly reduced by development activity and now typically occurs only in
scattered and often small patches of scrub in peninsular Florida (Fitzpatrick ef al. 1991). Scrub--
jays are extirpated in Broward, Dade, Duval, Pinellas, and St. Johns counties, and their numbers
are greatly reduced in Brevard, Highlands, Orange, Palm Beach, and Seminole counties (Cox
.1984), where development activity is highest. It has been estimated that the scrub-jay population
has been reduced by at least half in the last 100 years (52 FR 20719). Because of human
interference with the natural functioning and development of the scrub ecosystem, the species was
listed as threatened in 1987. Federal lands with scrub jays include the Avon Park Air Force
Bombing Range, Cape Canaveral Air Force Station, Ocala National Forest, and the Kennedy
Space Center/Merritt Island National Wildlife Refuge. The sites most likely to be destroyed by
development in the near future are concentrated in Brevard, Highlands, and Palm Beach Counties,

due to their heavy development.

-Scrub-jays are non-migratory, extremely sedentary, and have very specific habitat requirements -
(Woolfenden 1978). They usually reside in oak scrub vegetated with sand live oak, myrtle oak,
inopine oak, and Chapman oak, along with saw palmetto, scrub palmetto, scattered sand pine, and
rosemary. Such habitat occurs only on fine, white, drained sand, along the coastlines in Florida,."
and in dunes deposited during the Pleistocene, when sea levels were much higher than at present

(Laessle 1958, 1968).



Scrub-jays are rarely found in habitats with more than 50 percent canopy cover gxer three meters
in height (U.S. Fish and Wildlife Service 1990). The habitat required for the scrub-jay greatly
restricts the bird's distribution. Active management either through burning or mechanical clearing
is necessary to maintain optimum conditions. In general, scrub-jay habitat consists of dense
thickets of scrub oaks less than nine feet tall, interspersed with bare sand used for foraging and
storing of acorns (U.S. Fish and Wildlife Service 1990).

Florida scrub-jays are monogamous and remain mated throughout the year (Sprunt 1946,
Woolfenden 1978). The offspring generally stay with the parents for at least one year, forming a
family group consisting of three or more family members. These "helpers" assist the breeding pair
in all territorial and breeding activities except nest construction, egg-laying, and incubation. The
family group resides in a territory with a well-defined boundary, defended year-round by all group
members (Woolfenden and Fitzpatrick 1984).

The presence of helpers generally increases reproductive success and survival within the group,
which naturally causes family size to increase (Woolfenden and Fitzpatrick 1978). However, the
presence of humans near populations of scrub-jays results in a variety of incidental encounters that
usually increase the mortality of both juveniles and adults (Fitzpatrick et al. 1991),

Vi Baseli
Action Area
The action area for this biological opinion is defined as the footprint of the area of impact within
each of the three sites. The total area of impact is 70.67 acres. Twenty one percent of the action
area is identified as scrub-jay habitat. ~

Status of the Species in the Action Area

The applicant’s consultant conducted surveys to determine presence and approximate territory -
boundaries of scrub-jays within each of the project sites. The survey methods used were the -
standard methods recommended by the Service. The survey results are as follows:

BYV-24: This site consists of 119.5 acres. Three scrub-jay families (total of eight birds) were
identified using +60.5 acres on site.

BV-40: This site consists of 43.0 acres. One scrub-jay family (total of seven birds) was identified
using 3.8 acres on site. The habitat is considered sub-optimal and infrequently used. The
family’s primary habitat appears to be located off site.
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BYV-52: This site consists of two parcels, 0.9 acre eagsand 25.4 acres west of U.S. Highway 1.
One scrub-jay family (total of 2 birds) was identified using 9.0 acres of the west parcel as well as
off site habitat. The on-site habitat is considered to be sub-optimal and infrequently used. An
area of disturbed scrubby flatwoods on the western edge of the property appears to-act as a
barrier to the scrub-jays utilizing the off-site property to the west of BV-52.

Effects of the Action on the Florida Scrub-Jay

Loss of habitat is one of the primary threats to the scrub-jay population in Brevard County. The
project sites contain a total of 73.3 acres of occupied scrub-jay habitat. The proposed project will
impact 14.72 acres, thereby reducing occupied habitat on the sites by 20%. On site BV-24, the
applicant had originally proposed to impact 35.1 acres of scrub-jay habitat. Through the informal
consultation process, the applicant has minimized the impact to 6.52 acres. The majority of this
impact area is within territory defended by a two-bird family. The other two families will be
minimally affected. Site BV-40 appears to have no significant impact on scrub-jay habitat. On
site BV-52, 8.2 acres of occupied territory will be impacted. The two-bird family using this area

. will lose most of its on-site territory. As stated previously, this habitat is sub-optimal and believed

to be infrequently used.

Another significant threat to scrub-jay recovery is fire suppression and/or lack of management in
scrub habitat (D. Breininger pers. comm.). The proposed action includes the preservation and
management of the remaining 58.58 acres of site BV-24. Proper management of this preserved
area increases the likelihood that this habitat will remain suitable to support scrub-jays into the
future. :

Cumulative effects

Cumulative effects include the effects of future State, local or private actions that are reasonably.
certain to occur in the action area considered in this biological opinion. Future Federal actions
that are unrelated to the proposed action are not considered in this section because they reqmre
separate consultation pursuant to section 7 of the Act. :

The Service has considered cumulative effects with respect to this project and determined they do
not apply.

Conclusion

The proposed project will results in the loss of 14.72 acres of occupied scrub-jay habitat. The
applicant has made an effort to minimize the impacts of the action and has agreed to preserve and
manage the remaining, unimpacted area of site BV-24. Although habitat loss throughout the
county continues, Brevard County is considered to be one of the three major concentration areas
for scrub-jays. The overall effect of the proposed aetion will not significantly impact the Florida

scrub-jay.



After reviewing the current status of Florida scrub-jay, the environmental baseline for the action
area, the effects of the proposed action and the cumulative effects, it is the Service's biological
opinion that the proposed project is not likely to jeopardize the continued existence of the Florida
scrub-jay. No critical habitat has been designated for this species; therefore, none will be affected.

INCIDENTAL TAKE

Sections 4(d) and 9 of the Act, as amended, prohibit taking (harass, harm, pursue, hunt, shoot,
wound, kill, trap, capture or collect or to attempt to engage in any such conduct) of listed species
of fish or wildlife without a special exemption. "Harm" and "harass" are further defined in Service
regulations (50 CFR 17.3). "Harm" is defined to include significant habitat modification or
degradation that results in death or injury to listed species by significantly impairing behavioral
patterns such as breeding, feeding,. or sheltering. "Harass" is defined as an intentional or negligent
act or omission which creates the likelihood of injury to wildlife by annoying it to such an extent
as to significantly disrupt normal behavioral patterns, which include, but are not limited to,
breeding, feeding or sheltering,

Under the terms of sections 7(b)(4) and 7(0)(2), taking that is incidental to and not intended as
part of the agency action is not considered a prohibited taking provided that such taking is in
compliance with the terms and conditions of this incidental take statement.

The measures described below are non-discretionary, and must be implemented by the-agency so
that they become binding conditions of any grant or permit issued to the applicant, as appropriate,
in order for the exemption in section 7(0)(2) to apply. R '

The Federal agency has a continuing responsibility to regulate the activity that is covered by this
incidental take statement. If the agency (1) fails to require the applicant to adhere to the terms
and conditions of the incidental take statement through enforceable terms that are added to the
permit or grant document, or (2) fails to retain oversight to ensure compliance with these terms
and conditions, the protective coverage of section 7(0)(2) may lapse.

Amount or Extent of Take

The Service has reviewed the biological information for this species, information presented by the
applicant's consultants, and other available information relevant to this action, and based on our
review, incidental take, in the form of harm or harassment, is anticipated for two Florida scrub-jay
families (4 birds), one family on BV-24 (identified as “Group 3") and one family on BV-52. If
during the course of this action, this level of take is exceeded, such take would represent new
information requiring review of the reasonable and prudent measures provided. The Federal
agency must immediately provide an explanation of the cause of the taking and review with the
Service the need for possible modification of the reasonable and prudent measures.
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Effect of the T ke

1In the accompanying biological opinion, the Service determined that this level of anticipated take
is not likely to result in jeopardy to the species.

Reasonable and Prudent Measures

‘When providing an incidental take statement the Service is required to give reasonable and
‘prudent measures it considers necessary or appropriate to minimize the take along with terms and
conditions that must be complied with, to implement the reasonable and prudent measures.
Furthermore, the Service must also specify procedures to be used to handle or dispose of any
individuals taken. The Service believes the following reasonable and prudent measures are
necessary and appropriate to reduce take:

1. The action area should not be cleared during the Filorida scrub-jay nesting season.
2. The applicant will develop and implement a management plan for the preserved area.
Terms and Condition

To implement the above reasonable and prudent measure, the Service has outlined the following
terms and conditions for incidental take. In accordance with the Interagency Cooperation .-
Regulation (50 CFR 402), these terms and conditions must be complied with to implement the
reasonable and prudent measures for incidentat take:

1. No clearing of vegetation in the action area will take place during the Florida
scrub-jay nesting season, March 1 through June 30. '

2. The applicant will submit a draft management plan to the Service within 90 days
of the date of this biological opinion.

3. Prior to submitting a draft management plan, the applicant will consult with the
Service as to the content of the plan.

If a dead Florida scrub-jay is found on the project site, the specimen should be thoroughly soaked
in water and frozen, and the applicant should notify the Jacksonville Field Office immediately, at
904-232-2580.

REINITIATION OF SECTION 7 CONSULTATION

This concludes formal consultation on the action outlined in the request. As provided in 50 CFR
Section.402.16, reinitiation of formal consultation is required when discretionary Federal agency
involvement or control over the action has been retained and if: (1) the amount or extent of
incidental take is exceeded, (2) new information reveals effects of the agency action that may
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affect listed species or critical habitat in a manner or to an extent not considered in this biological
opinion, (3) the agency action is subsequently modified in a manner that causes an effect to the
listed species or critical habitat not considered in this biological opinion, or (4) a new species is
listed or critical habitat designated that may be affected by the action. In instances where the
amount or extent of incidental take is exceeded, any operations causing such take must cease
pending reinitiation.

-Sincerely,

W . W%

Michael M. Bentzien
Assistant Field Supervisor

ce: David Iioach, FIND
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DEPARTMENT OF THE ARMY
JACKSONVILLE DISTRICT CORPS OF ENGINEERS
P. 0. BOX 4970
JACKSONVILLE, FLORIDA 32232-0019

ATEmonor April 13, 1998

Construction-Operations Division
Public Notice NO. PN-BV-218

PUBLIC NOTICE

TO WHOM IT MAY CONCERN: The District Engineer, Jacksonville x
District, U.S. Army Corps of Engineers, has been working with
the Florida Inland Navigation District (FIND) to develop sites
suitable for placement of material dredged from the Intracoastal
Waterway (IWW). FIND, as the local sponsor for the IWW, has
prepared a Long-Range Dredged Material Management Plan for the
IWW in Brevard County. The plan predicts the 50-year dredging
requirements and identifies preferred sites for placement of
material dredged from the IWW. These sites are referred to as
Dredged Material Management Areas (DMMA’s).

bevelopment of the DMMA’s initially includes acquiring the lands
necessary and obtaining the appropriate environmental clearances
to use these sites. The sites are then cleared and grubbed,
graded if necessary, and fenced. Wetlands impacted by clearing
and grubbing of the DMMA’s will be mitigated either on-site or
on nearby precperties. The dikes and weirs will then be
constructed, and material dredged from the IWW will be deposited
‘into the DMMA’s and allowed to dry. The material will later be
removed from the DMMA’s and recycled. This public notice
includes all efforts to fully develop and operate three DMMA’'s
in Brevard County designated as BV-24, BV-40, BV-52.

The dike construction has been authorized by the Environmental
Protection Agency’s National Pollution Discharge Elimination
System, Storm Water General Permit pursuant to Section 402 of
the Clear Water Act. Full compliance with the General Permit
requires preparation of an Environmental Protection Plan and
submittal with a Notice of Intent to construct.



If a state Water Quality Certificate is required, an application
will be forwarded to the State of Florida Department of
Environmental Protection pursuant to Section 401 of the Clean
Water Act of 1977. This Federal project is being evaluated and
coordinated pursuant to 33 CFR 335 through 338.

Comments regarding the project should be submitted in writing to
the District Engineer at the above address within 30 days from
the date of this notice. Any person who has an interest which
may be affected by the construction of this project may request
a public hearing. The request must be submitted in writing to-
the District Engineer within 30 days of the date of this notice
and must clearly set forth the interest which may be affected
and the manner in which the interest may be affected by this
activity.

If you have any questions concerning this appllcatlon, you may
contact Mr. Brian Brodehl of this offlce, telephone 904-232-
3600.

WATERWAY & LOCATION: Intracoastal Waterway Jacksonville to
Miami, Florida, Brevard County. The locations of the sites are
'shown in the attached maps.

WORK & PURPOSE: The proposed work will be accomplished in two
phases: Phase 1 will incorporate the clearing, grubbing, and
grading of the BV-24, BV-~40, and BV-~52; Phase 2 involves
construction of the dikes and weirs, which are detailed in the
attached drawings. The purpose of construction of the three
DMMA’s is to retain material dredged from the IWW.

PROJECT AUTHORIZATION: Intracoastal Waterway Jacksconville to
Miami, Florida - House Document 740, 79th Congress, 2nd Session,
dated June 17, 1947, modified by the Chief of Engineers Report
dated July 22, 1960.

EVALUATION: Draft Environmental Assessments have been prepared
to evaluate the impacts of these projects. The draft
environmental evaluations indicate that the proposed projects
will have no significant impacts on the quality of the human
environment, and an Environmental Impact Statement pursuant. to
the National Environmental Policy Act (NEPA) will not be
required. A final determination will be made when all comments
have been received. The appropriate NEPA documents will be made
available upon request.




APPLICABLE ILAWS: The following laws are, or may be, applicable to
the review of the proposed disposal sites and to the activities
affiliated with this Federal project:

1. Section 404 of the Clean Water Act of 1977 (PL 95-217) (33
U.S.C. 1344).

2. Section 103 of the Marine Protection, Research, and
Sanctuaries Act of 1972 (PL 92-532) (33 U.S.C. 1413, 86 Stat.
1052) .

3. Section 302 of the Marine Protection, Research, and
Sanctuaries Act of 1972 (PL 92-532, B86 Stat. 1052).

4. The National Environmental Policy Act of 1969 (PL 91-190)
(42 U.S.C. 4321-4347). : )

5. Sections 307(c) (1) and (2) of the Coastal Zone Management
Act of 1972 (16 U.S.C. 1456(c) (1) and (2), 86 Stat. 1280).

6. The Fish and Wildlife Act of 1956 (16 U.S.C. 472a et seq).

7. The Migratory Marine Game-Fish Act of 1959 (16 U.S.C.
760c-7609g) . '

8. The Fish and Wildlife Coordination Act of 1958 {16 U.S.C.
661-666C) . '

' 9. The Endangered Species Act of 1973 (PL 93-205) {16 U.S.C.
668aa-668cc-6, 87 Stat. B84).

10. The National Historic Preservation Act of 1966 (16 U.S.C.
470, 80 Stat. 915).

11, Section 313 of the Clean Water Act of 1977 (33 U.S.C.
1323, 85 Stat. 816) .

COBRSTAL ZONE MANAGEMENT: The proposed project has been evaluated
. in accordance with the Florida Coastal Zone Management Act and was
determined to be consistent with the goals and intent of the
appropriate State statutes. This determination is based on the
Preliminary Environmental Assessment and the Coastal Zone
Congistency Determination. Full compliance will be achieved by
issuance of the necessary permits from the State of Florida.
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ENDANGERED SPECIES: Consultation with the National Marine
Fisheries Service and the U.S. Fish and Wildlife Service
pursuant to Section 7 of the Endangered Species Act has been
conducted. Site BV-52 contains potential nesting habitat for
the Florida Scrub Jay. Efforts will be made to minimize impacts
to the habitat, and mitigation for an estimated 9 acres of
habitat is required as part of the project. For sites BV-24 and
BV-40 a “No Effects” determination has been made for species
listed as threatened or endangered pursuant to the Endangered
Species Act.

WETLAND RESQURCES: The impact to wetlands is another important
issue that was considered in the Environmental Assessment.
Federal policy requires no net loss of wetland values. Some
small, isolated wetlands exist on each of the three sites, and
any mitigation required to offset the wetland impacts will be
accomplished during the final project design.

HISTORICAL RESOURCES: The National Register of Historic
Resources has been consulted to determine if any resources are-
present which may be affected by the construction and operations
of BV-24, BV-40, or BV-52. Determination is that no
archeological, historical, or cultural resources are listed in
the project area. However, if such resources are found within
the project area prior to or during construction, all
precautions will be taken to preserve those resources in their
pre-discovery condition. - Any unusual items as observed by Corps
personnel or by the Contractor to have historical or _
archeolcgical value shall be reported as soon as practicable.

EVALUATION FACTORS: All factors which may be relevant to the
proposal will be considered including the cumulative effects
thereof. Among these are conservation, economics, aesthetics,
general environmental concerns, wetlands, historic resources,
fish and wildlife values, flood hazards, floodplain values, land
use, navigation, shoreline erosion and accretion, recreation,
seagrasses, water supply and conservation, water quality, enerqy
needs, safety, food and fiber production, mineral needs,
consideration of property ownership and, in general, the needs
and welfare of the people.

DISSEMINATION OF NOTICE: You are requested to communicate the -
information contained in this notice to any other parties whom
you deem likely to have an interest in this matter.




COORDINATION: ‘This notice is being sent to the following agencies:

FEDERAL, AGENCIES:
FEDERAL HIGHWAY ADMINISTRATION

U.S. COAST GUARD

U.S. FISH & WILDLIFE SERVICE

ATLANTIC MARINE CENTER

NATIONAL MARINE FISHERIES SERVICE

NATIONAL PARK SERVICE

U.S. GEOLOGICAL SURVEY

FEDERAL ENERGY REGULATIONS

U.S. ENVIRONMENTAL PROTECTION AGENCY _
NATIONAL OCEANOGRAPHIC AND ATMOSPHERIC ADMINISTRATION
FEDERAL MARITIME COMMISSION

U.S. DEPARTMENT OF AGRICULTURE

STATE AGENCIES:

DEPARTMENT OF ENVIRONMENTAL PROTECTION

DIVISION OF SOLID WASTE MANAGEMENT

DIVISION OF ARCHIVES, HISTORY & RECORDS

STATE HISTORIC PRESERVATION OFFICE

FLORIDA DEPARTMENT OF TRANSPORTATION

SOIL CONSERVATION SERVICE

PLANNING MANAGER BUREAU OF SUBMERGED LANDS DEPARTMENT
BUREAU OF SOIL AND WATER CONSERVATION ‘
FLORIDA OFFICE OF ENTOMOLOGY

FLORIDA INLAND NAVIGATION DISTRICT

FLORIDA GAME & FRESH WATER FISH COMMISSION
FLORIDA STATE CONSERVATION SERVICE

FLORIDA STATE CLEARINGHOUSE

FLORIDA MARINE PATROL

BUREAU OF STATE PLANNING

FLORIDA DIVISION OF RECREATION

NORTHEAST FLORIDA REGIONAL ' PLANNING COUNCIL

HABITAT CONSERVATION SERVICE

ENVIRONMENTAL ORGANIZATIONS: .
FLORIDA AUDUBON SOCIETY

FLORIDA WILDLIFE FEDERATION
SIERRA CLUB

1000 FRIENDS OF FLORIDA

FLORIDA DEFENDERS OF THE ENVIRONMENT -
NATIONAL ESTUARY PROGRAM

WILDERNESS SOCIETY

"""""



LOCAL_GOVERNMENTS AND ORGANIZATIONS:

BOARD OF COUNTY COMMISSIONERS, BREVARD COUNTY
BREVARD COUNTY ENGINEERING DEPARTMENT
BREVARD COUNTY PLANNING DEPARTMENT

SOUTH FLORIDA REGIONAL PLANNING COUNCIL

SOUTH FLORIDA WATER MANAGEMENT DISTRICT

Girlamp DicChiara

Chiefy Construction-Operations
Division

FOR THE COMMANDER:
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section 704.06, Florida Statutes, Grantor hereby voluntarily grants and conveys to
Grantee a conservation easement in perpetuity over the Property of the nature and
character and to the extent hereinaﬁer set forth (the "Conservation Easement").
Grantor fully warrants fitle to said Property, and will warrant and defend the same
against the lawful claims of all persons whomsoever.

1. Purpose. The purpose of this Conservation Easement is to assure that the
'Property will be retained forever in its existing natural condition to provide suitable
Florida scrub-jay and gopher tortoise habitat and to prevent any use of the Property‘
that will impair or interfere with this environmental value of the Property.

2. Prohibited Uses. Any activity on or use of the Property inconsistent with the

purpose of this Conservation Easement is prohibited. Without !imiting the generality of
the foregoing, thé following activities and uses are expressly prohibited, except as
stated in Exhibit “B”, Habitat Management Actions, attached hereto and incorporated by
this reference: |

(&) Construction or placing buildings, roads, signs, billboards or other
advertising, utilities or other structures on or above the ground.

(b) Dumping or placing soil or other substance or material as landfill or dumping
or placing of trash, waste or unsightly or offensive materials.

(c) Removing or destroying trees, shrubs, or other vegetation.

(d) Excav_atin‘g, dredging or removing loam, peat, gravel, soil, rock or other
material substances in such a manner as to affect the surface.

(e) Surface use, except for purposes that permit the land or water area to
remain predominantly in its natural condition.

< AN DARRAALL
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(f) Activities detrimental to drainage, flood control, water conservation, erosion
control, soil conservation, or fish and wildlife habitat preservation.

(g) Acts or uses detrimental to such retention of land or water areas.

(h) Acts or uses detrimental to the preservation of the structural integrity or
physical appearance of sites or properties of historical, architectural, archaeological, or
cultural significance. |

3. Reserved Rights. Grantor reserves unto itself, and its successors and

assigns, all rights accruing from its ownership of the Property, including the right to
engage in or permit or invite others to engage in all uses of the Property, that are not
expressly prohibite'd herein and are not inconsistent with the purpose of this
Conservation Easement.

4, Riqhts- of Grantee. To accomplish the purposes stated herein, Grantor

conveys the following rights to Grantee:

(a) To enter upon and irispect the Property iﬁ a reasonable manner and at
reasonable times to determine if Grantor or its successors and assigns are complying
with the covenants and prohibitions contained in this Conservation Easement.

(b) To proceed at law or in equity to enforce the provisions of this Conservation
Easement and the covenants set forth herein, to prevent the occurrence of any of the
prohibited activities set forth herein, and require the restoration of areas or features of
the Property that may be damaged by any activity inconsistent with this Conservation
Easement.

5. Grantee's Discretion. Grantee may enforce the terms of this Conservation
Easement at its discretion, but if Grantor breaches ‘any term of this Conservation

M
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Easement and Grantee does not exercise its rights under this Conservation Easement,
Grantee's forbearance shall not be construed to Ee a waiver by Grantee of such term,
or of any subsequent breach of the same, or any other term of this Conservation
Easement, or of any of the Grantee's rights under this Conservation Easement. No
delay or omission by Grantee in the exercise of any right or remedy upon any breach
by Grantor shall impair such right or remedy or be construed as a waiver. Grantee
shall not be obligated to Grantpr, or to any other person or entity, to enforce the
provisions of this Conservation Easement.

6. Grantee's Liability. Grantor will assume all liability for any injury or damage
to the person or property of third parties which may occur on the Property arising from
Grantor's ownership of the Property. Neither Grantors, nor any person or entity
claiming by or th:;ough Grantors, shall hold Grantee liable for any damage or injury to
person or personal property which may occur on the Property.

7. Acts Bevond Grantor's Control. Nothing contained in this Conservation

Easement shall be construed to entitle Grantee to bring any action against Grantor for
any injury to or change in the Property resulting from natural causes beyond Grantor's
control, including, without Iim.itétibn, fire, flood, storm aﬁd earth movement, or from any
necessary action taken by Grantor under emergency conditions to prevent, abate or
mitigate significant injury to the Property or to persons resulting from such causes.

8. Modification or Recission. Upon written mutua} agreement of the Grantor and
Grantee, this Conservation Easement may be mo&ified or rescinded. Modification may
include a change in the property subject to the Conservation Easement. In that event,

a new Conservation Easement would be recorded and a release of this Conservation

LIRNAARMIARNIG
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Easement would be similarly recorded. A request 'by the Grantor to modify this
Conservation Easement by providing a comparable substitute property that meets the
purposes of this Conservation Easement shall not be unreasonably withheld by
Grantee.

9. Recordation. Grantor shall record this Conservation Easement in timely
fashion in the Official Records of Brevard County, Florida, and shall rerecord it at any
time Grantee may require to preserve its rights. Grantor shall pay all recording costs
and taxes necessary to record this Conservation Easement in the public records.
Grantor will hold Grantee harmless from any recording costs or taxes necessary to
record this Conservation Easeme.nt in the public records.

10. _Successors. The covenants, terms, conditions and restrictions of this
Conservation Easement sha[l be binding upon, and inure to the benefit of the parties
hereto and their respective personal representatives, heirs, successors and assigns
and shall continue as a servitude running in perpetuity with the Property.

IN WITNESS WHEREOF, Grantor has executed this Conservation Easement on

the day and year first above written.

Signed, sealed and delivered GRANTOR:

in our presence as witnesses:

. . _ L
Signature:w Signature; /gufmjm%

Fi
Printed Name:_Dpeuts \c . Dosetn Printed Name: DRYMN A €2 TON

T
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Signature:%%%

[or 2 20— N
Printed Namé&:&m.lr_y_ﬂama_.

STATE OF FLQ
COUNTY OF .
The foregoing‘instrume t was _gcknowledged before me this /A2 <A day of
, 1999, by Z’cf@ - Yo lleg), who did not take an oath.

Personally known 1/
produced

GRANTEE ACCEPTANCE:

The Florida Game and Fresh Water
Fish Commission hereby approves the
foregoing deed of Conservation
Easement and agrees to all the terms

and conditions thereof:
By %Q/M,\,

Printed Name: I/:'aln- 7. Hellew

As: 4)‘6?37{ e, Lrree 4:/

LN

@éz—a-tz

otary Public, State of Florida
at Large. JIMMIE C. BEVIS

-

C - + " . .
My .,:g-.'z'.rg:i'%l_ss'on E]ﬁn?n%fee C? Bevis
i “ = MY COMMISSION 702

-ab 2L E December 28, 2001
| U orne  BONDEDTHRUTROY FAIN INSURANCE, INC.
Serial No.

OR produced identification . Identification

YRR RAR
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STATE OF FLORIDA )
COUNTY OF £al o Beach)

The foregoing instrument was acknowledged before me this A\ day of

M Ax . 1999, by Brynn Newton, as Chair of the FLORIDA INLAND NAVIGATION
DISTRICT, on behalf of the District, and she is personally known to me,

Pers nNMl¥ Kmam\as identification.

or has produced

Qe DA

(NOTARY STAMP) Notary Name: Stoam D & 19k
Notary Public
Serial Number (if any)

S SUSAN D. SMITH
45 AN % MY COMMISSION # CC 817677
o id  EXPIRES: Api 17,2009 |
57 pa  Bonded Thry Notaty Pubic Undervniters
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Exhibit "A"

A portion of Site DMMA BV-24

A part of the Northeast quarter and the Southeast quarter of Section 20, Township
29 South, Range 38 East, Brevard County, Florida. Being more particularly
described as follows:

Commence at the Southeast corner of said Section 20, run Thence North 00
degrees 22 minutes 23 seconds West along the East line of said Section 20 a
distance of 938.22 feet; Thence North 89 56'47" West a distance of 35.00 feet to
the POINT OF BEGINNING; Thence North 00 22'23" West a distance of 1178.14
feet; Thence North 89 56'47" West a distance of 100.00 feet; Thence South 00
22'23" East a distance of 578.18 feet; Thence North 89 56'47" West 1330.97 feet;
Thence North 00 37'55" West 1680.78 feet; Thence North 89 51'43" West 850.00
feet; Thence South 00 37'55" East 2282.08 feet, Thence South 89 56'47" East
2278.32 feet to the POINT OF BEGINNING of this description.

Said lands containing 65.54 Acres more or less.

TR
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Exhibit “B”
Site BV-24 Mitigation Area
Habitat Management Actions

The goal of the habitat management action to be implemented at the Site BV-24
mitigation area is to maintain optimal habitat conditions for use by the resident
Florida scrub-jay and gopher tortoise populations. Rotational prescribed fire will
be used as the primary management tool. The scrubby flatwoods matrix habitat
predominating the Site BV-24 mitigation area will be managed on a three (3) to
five (5) year fire interval to maintain the low scrub structure and open canopy
habitat attributes preferred by both the Fiorida scrub-jay and gopher tortoise.
Growing season burns will be implemented whenever feasible to simulate natural
fire occurrence. The Site BV-24 mitigation area last burned in January 1996 as a
result of an extremely hot wildfire. The date of the next fire rotation, to be based
on a field assessment of habitat structural conditions, is expected prior to January
2001.

AN
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Mr. Heinz Mueller, Chief
Environmental Policy Section
EPA, Region IV

345 Courtland St., NE
Atlanta, GA 30365-2401

Mr. David J. Wesley

Field Supervisor

U.5. Fish and Wildlife Service
6620 Southpoint Dr. South
Jacksonville, FLL 32216-0912

Regional Director

U.S. Fish and Wildlife Service
1875 Century Blvd.

Atlanta, GA 30345-3301

Regional Director

National Marine Fisheries Service
9450 Koger Blvd.

St. Petersburg, FL. 33702-249%6

Dr. Edwin J. Keppner

Habitat Conservation Division
National Marine Fisheries Service
3500 Delwood Beach Rd.

Panama City, FL 32408

Director

Southeast Fisheries Center
National Marine Fisgheries Ser.
75 Virginia Beach Dr.

Miami, FL 33149

State Congservationist

Natural Resources Conservation Service
U.S8. Department of Agriculture

P.O. Box 141510

Gainesville, FL 32614-1510

Mr. Ivar O. Iverson, Regional Env. Clearance
U.S. Department of Housing and

Urban Development, Room 600-C

75 Spring St., SW

Atlanta, GA 30303-3388

Executive Director

Advisory Council on Historic
Pregervation

1100 Pennsylvania Ave., NW #8009
Washington, DC 20004-2590



Florida Department of Environmental Protection

Bureau of Submerged Lands and Environmental Resources (MS 2505)
2600 Blair Stone Road

Tallahassee, Florida 32399-2400

Florida Marine Resgearch Institute
100 Eighth Ave., SE
St. Petersbury, FL 33701

Dr. Allan L. Egbert, Executive Director
Florida Game and Freshwater

Fish Commission

620 8. Meridian St.

Tallahassee, FL 32399-1600

Mr. Stephen R. Lau

South Florida Section Leader
FGFWFC

110 43rd Ave., SW

Vero Beach, FL 32868

Mr. George W. Percy

State Historic Pres. Qfficer
Div of Historical Resources
500 South Bronough St.
Tallahassee, FL 32399-0250

Florida Division of Forestry

Dept. of Agriculture & Consumer Services
3125 Conner Blvd.

Tallahassee, FL 32399-1650

St. Johneg River Water Management District
305 E. Drive
Melbourne, Florida 32304

Florida Department of Environmental Protection
3319 Maguire Blvd., Suite 232
Orlando, Florida 32803-3767

East Central Florida Regional Planning Council
1011 Wymore Road
Winter Park, Florida 32789

State Clearinghouse

Office of Planning and Budget
Exec. Office of the Governor

The Capitol (Room 1603)
Tallahagsee, Florida 32399-0001

Indian River Audubon Society
21 Bougainvilla Dr.
Cocoa Beach, Florida 32931



Florida Audubon Society
460 Highway 436, Suite 200
Casselberry, Florida 32707

Sierra Club - Turtle Coast Chapter

P.0. Box 061887
Palm Bay, Florida 32906

Mr. William E. Guy, Jr.
President, Marine Industries
Association of Florida

P.C. Box 3386

Stuart, FL 34995

Mr. John Raing, Jr.

Izaak Walton League of America,
5314 Bay State Rd.

Palmetto, FL 33561-9712

Mr. Manley K. Fuller, IIT
Pregident

Florida Wildlife Federation
P.O. Box 6870

Tallahassee, FLL 22314-6870

Save the Manatee Club
500 N Maitland Ave., Suite 210
Maitland PFL 32751

Dx. Paul Parks

Florida Wildlife Federation
1549 Live Qak Dr.
Tallahagsee, FL 32301

National Wildlife Federation
SE Natural Resources Center
1401 Peachtree St., NE

Suite 240

Atlanta, GA 30309

Scott Faber

American Rivers

801 Pennsylvania Ave., S8E
Suite 400

Washington, D.C. 20003

Mr. James D. Webb
Regional Director
Wilderness Society

4203 Ponce de Lecon Blvd.
Coral Gables, FL 33146

Inc.
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1000 Friends of Florida
P.O. Box 375
Hobe Sound, FIL. 33475

Editor

News Observer

2801 Garden St.
Titusville, Florida 32796

Bureau Reporter

WESH-TV 2

7001 N. Atlantic Ave., Room 112
Cape Canaveral, Florida 32920

Editor

Melbourne Times

P.0O. Box 363000
Melbourne, Florida 32936

Editor

Merritt Island Press

245 Magnolia

Merritt Island, Florida 32952

News Director

WIRB-TV

6525 Babcock St. SE
Malabar, Florida 32950

WRFB Take 10 Radio
AM 860

200 8. Burnett Rd.
Cocoa, Florida 32926

WLRQ News
2405 Breoadcast Ct.
Cocoa, Florida 32922

Brevard Reporter
550-8 Gus Hipp Blvd.
Rockledge, Florida 32955

WCPX-TV 6

Suite 1002

1980 N. Atlantic Ave.

Cocoa Beach, Florida 32931

News Director

WVTI/WALlA Radio

1775 Hibiscus Blvd., Suite 301
Melbourne, Florida 32901



BEditor

Bay Bulletin

P.O. Box 3263000
Melbourne, Florida 32936

News Director

WEGD/WMMB Radio

2221 Front St.

Melbourne, Florida 32901

Tony Boylan

Florida Today

P.O. Box 41-9000

Melbourne, Florida 32941-9000

WAMT Radio
6305 Highway 46
Mims, Florida 32781

WMEL Radio 92
1800 Turtlemound Rd.
Melbourne, Florida 32934

WWHL Headline News
2405 Broadcast Ct.
Cocoa, Florida 32922

Orlando Sentinel

Attn: Mr. Craig Quintana
Attn: Mr. Kevin Spear
633 N. Orange Ave.
Orlando, FL. 32801

Brevard Business News
4300 Fortune Pl., Suite D
West Melbourne, Florida 32904

Metro Editor

Florida Today

P.O. Box 419000

Melbourne, Florida 32941-9000

Craig Quintana
The Orlando Sentinel
200 wWillard st.
Cocoa, Florida 32923

Editor

The Tribune

P.O. Box 363000
Melbourne, Florida 32936



Editor

Star Advocate

P.0O. Drawer A

Titusville, Florida 32780

News Director

AM 920

P.0O. Box 391318

Melbourne, Florida 32936-1318

WFTV Channel 9
1980 N. Atlantic Ave,
Cocoa Beach, Florida 32932

WMIE FM 91.5/WWBC AM 770
1150 West King St.
Cocoa, Florida 32922

United States Senator Bob Graham
325 John Knox Rd.

Building 600

Tallahagsgsee, FLL 32303

United States Senator Connie Mack
1342 Colonial Blvd., Suite 27
Ft. Myers, FL 33507

Senator Charles Bronson

State Digtrict 18

.1300 Pine Tree Drive

Indian Harbour Beach, Florida 32937

Representative Randy Ball
State District 29

1429 Chaffee Drive, Suite A3
Titusville, Florida 32780

U.8. Representative David Weldon
2725 8t. Johns Street, Bldg. C.
P.O. Box 41007

Melbourne, Florida 32941

Chairman, Board of County Commissioners
2725 8St. Johns Street, Bldg. C
Melbourne, Florida 32940

Rrevard County Planning Department
2725 St. Johns Street, Bldg. A
Melbourne, Florida 32940

Brevard County Engineering Department
2725 8t. Johns Street, Bldg. A
Melbourne, Florida 32940
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BV - 52
ADJACENT PROPERTY OWNER
MATLING LIST

Frederick H. and Helen M. Morrison
400 Nina Road, NE
Palm Bay, FI 32907

Jerry and Linda Head
661 Daytona Drive
Palm Bay, FI 32905

Paul and Angela De Furia
P.O. Box 445
Palm Bay, Fi 32905

Edgar Trowbridge
1703 Grandview Way
Melbourne, F1 32935

Diane Herrera
Route 2, Box 519
Palm Pay, Fl 32933

Dolores E., Lloyd R., Clyde V, and Kenneth K. Hilliard
2759 Myers Road, N.E.
Palm Bay, Fl. 32905

James W. Gentry, Sr.
551 Valkaria Road
Palm Bay, FI 32909

George S. Jenkins, Jr.
415 Bush Road
Savannah, Georgia 31419

Patricia G. Coyle
457 S.W. 16th Street
Miami, F1 33134

Spartan Agency, Inc.
401 8. Washington Square, Ste. 1050
Lansing, Michigan 48933

Mr. Leo & Mis. Eleanor Jerome

651 Orchard Ridge Rd.
Bloomfield Hills, Michizan 48304

The numbers of the above addresses correspond to those #’s

indicated on a map showing ownership of properties adjacent to Dredged

Material Management Area BV-52, Palm Bay, Florida. Mr. David Roach,
Assistant Director of the Florida Inland Navigation District, provided

the map in an Qctober 15, 1996 letter to Jacksonville District, U.S. Army
Corps of Engineers.
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a Inland Navigation District

1314 Marcinski Road
Jupiter, Florida 33477

CONSERVATION EASEMENT

THIS CONSERVATION EASEMENT is made this 24t day of /P\A—} ,

1999 by the FLORIDA INALND NAVIGATION DISTRICT, an independent special
district authorized under Florida Law, having an address at 1314 Marcinski Road,
Jupiter, Florida 33477 (“Grantor"), in favor of the FLORIDA GAME AND FRESH
WATER FISH, a public body existing under Chapter 373, Florida Statutes, having a
mailing address at 620 South Meridian. Street, Tallahassee, Florida 322398-1600
("Gréntee").

- WITNESSETH:

WHEREAS, Grantor solely owns in fee simple certain real property in Brevard,
County, Florida, more particularly described in Exhibit "A" attached hereto and
incorporated by this reference as a portion of Site DMMA BV-24 (the “Property”);

WHEREAS, Grantor grants this conservation easement solely to off-set adverse
impacts to gopher tortoise, their eggs and their burrows and that a 20 acre ﬁortion of
this easement will satisfy the conditions of Gopher Tortoise Incidental Take Permit #
BRE-29, Brevard County, issued by Grantee; and |

WHEREAS, Grantor desires to preserve the Property in its natural condition in
perpetuity;

NOW THEREFORE, in consideration of the above and the mutual covenants,

f’ terms, conditions and restrictions contained herein, and pursuant to the provisions of

e YO le., Flani Sah etal Sandy Crawford
(0 A5 N C\Q" r q‘j/h P‘&)’(’ 1 oo 10Clerk O; r::r.)urts.. 2Brevrard County
N%\’ '@Q\m \ N, i Thst 550 Reo. 4100  Serv:0.00

Deed; 0.70 Excise: 0.00

BBL‘O‘ Mtg: " 0.00 int Tax: 0.00






