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 Authorities:  Section 404 of the CWA and 
Section 10 of the RHA 

 Compliance with applicable federal laws: 

o Magnuson-Stevens Act (Essential Fish 
Habitat - EFH) 

o National Historic Preservation Act (NHPA) 

o Coastal Zone Management Act 

o Section 401 of the Clean Water Act 

o Endangered Species Act (ESA) 

 
 

USACE Permit Actions 
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 Promulgated by Congress on 1973 
 

 Intended to conserve threatened and 
endangered species and the 
ecosystems on which they depend 

 
 Provides broad powers for Secretaries 

of Interior and Commerce to protect 
species in jeopardy  
 

 
 

Endangered Species Act 
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Services  

Terrestrial and freshwater 
Species, Manatee and 
Sea Turtles (in land) 

Marine species and most 
anadromous fish, 
Sea Turtles (in the water) 
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Endangered Species Act 
 Endangered species - any species which is in danger of 

extinction throughout all or a significant portion of its range. 
[ESA §3(6)] 
 

 Threatened species - any species which is likely to become 
an endangered species within the foreseeable future 
throughout all or a significant portion of its range. [ESA §3(20)] 
 

 Listed species - any species of fish, wildlife or plant which has 
been determined to be endangered or threatened under the 
ESA. [50 CFR §402.02] 
 

 Critical Habitat - specific areas within geographic range of 
species which support physical and biological features 
essential to the conservation of the species, which may require 
special management. [ESA §3(5)(A)] 
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 Section 4 - Listing and Recovery  
 (Designated critical habitat) 
 
 Section 7 - Interagency Cooperation  
    (50 CFR Part 402) 
 
 Section 9 - Prohibited Acts  
 (Take prohibited - broad definition) 
 

 
  Section 10 - Permits  
   (Habitat conservation plans) 

Endangered Species Act 
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 Section 7 of the ESA  
 

o Requires that all federal agencies ensure that any action 
they authorize, fund or carry out is not likely to jeopardize 
the continued existence of any listed species or result in 
the destruction or adverse modification of critical habitat 
 

o Requires agencies to consult on “may affect” actions 
 

 
 

Endangered Species Act 
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Endangered Species Act 
 Listed species worldwide - 2163 
 Listed species in USVI - 20 

o 14 animal species 
o 4 plant species 
o 2 coral species 

 Designated critical habitats in USVI 
o 4 for listed animal species 
o 1 for listed plant species 
o 2 for listed coral species 

 8 additional species proposed for listing in USVI 



BUILDING STRONG® 

Types of Consultations 
 Early 
 Emergency  
 Conference 
 Informal 
 Formal   
   

USACE makes Effect 
Determination and initiates 
consultation with the Service 
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Effect Determinations 
 No effect 

o No listed species or designated critical habitat 
present within action area 

o Project has no elements that could possibly affect 
listed species or designated critical habitat 

o Difficult to achieve, specially with in-water work 
o No consultation required 
o Services would not provide concurrence 
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Effect Determinations 
 May affect 

o   Not likely to adversely affect  (NLAA or MANLAA)  
•  Effects on listed species are expected to be 
beneficial, insignificant (cannot be measured, 
detected or evaluated) or discountable (very unlikely) 
•   Informal consultation 

o   Likely to adversely affect  (LAA)  
•   A direct or indirect effect of the action adversely 
effects listed species or DCH 
•   If incidental take is anticipated to occur, the action 
is adverse 
•   Formal consultation 
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Informal Consultation 
 Informal process  

 

 The Service may recommend project 
modifications to eliminate the LAA determination 
 

 Ends with 
o Written concurrence from Service that the action is 

NLAA listed species or critical habitat, or 
o Initiation of formal consultation 
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 A written request to initiate formal consultation 
shall: 

 

o Describe proposed action   
o Describe affected area   
o List affected species or critical habitat 
o Describe the effect on listed species or critical habitat 

and analyze cumulative effects  
o Include relevant reports, environmental impact 

statement, environmental assessment or biological 
assessment  

o Include other relevant available information on the 
action, the affected listed species or critical habitat 

 
(50 CFR 402.14) 

Formal Consultation 
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 The Service prepares a Biological Opinion that 
identifies: 
o Whether an action is or is not likely to jeopardize 

the continued existence of a listed species or 
adversely modify designated critical habitat 
 

o Any incidental take of listed species or adverse 
modification of critical habitat 
 

o Any reasonable and prudent alternatives to avoid 
jeopardy or adverse modification 
 Incorporated as Permit Conditions 

 
 

o   

Biological Opinion 
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 Be proactive…You can influence the consultation… 
 

o Consider the federal process early in your project 
design and planning 
 

o Species surveys, habitat and benthic assessments 
may be needed 
 

o Evaluate alternatives and potential modifications 
 

o Consider direct, indirect and cumulative effects 
 

o Avoid, minimize, compensate 
 

o Permit application is very important 
 

 Ultimately USACE makes the determination and 
initiates consultation 
 

Making Effects Determinations 
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 Reference, incorporate and submit consultation 
information early with the permit application 
 

 Complete Application ≠ Complete Consultation Package 
 

 Nationwide Permits General Condition 18 
o PCN must include: 

• Name(s) of listed species that might be affected 
• Documentation demonstrating compliance with ESA 

o No work shall start until Section 7 is satisfied 
 

 Be knowledgeable of the process 
 

 Take advantage of existing tools and resources 

Application Information 
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 USACE Pre-application Consultations 
 

 Technical Assistance by Services 
 

 ESA Consultation Handbook 
 

 Section 7 Regs (50 CFR Part 402) 
 

 Websites and Internet Tools 
 

 Consultation Forms and Instruments used by Services 
 

 Standard Conservation Measures 
 

 Biological Assessments and/or Evaluations 
 

Determination Tools 
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 Jacksonville District Regulatory Website & Source Book 
http://www.saj.usace.army.mil/Missions/Regulatory/SourceBook.aspx 

 
 

 

Determination Tools 
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 Endangered Species Consultation Handbook 
 
 

 
 

Determination Tools 
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Determination Tools 
 FWS Website and Endangered Species Internet Tools 

http://www.fws.gov/caribbean/es/Endangered-Main.html 
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Determination Tools 
 FWS Blanket Clearance Letters 

o Federal Highway Administration 
o Federal Transportation Authority 
o Housing and Urban Development 
o Rural Development 
o Federal Communication Commission 

 
 



BUILDING STRONG® 

Determination Tools 
 NOAA-NMFS Website and Internet Tools 

http://sero.nmfs.noaa.gov/protected_resources/index.html 
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Determination Tools 
 NOAA-NMFS Vessel Strike Avoidance Measures 
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Determination Tools 
 NOAA-NMFS Sea Turtle Construction Conditions 
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Determination Tools 
 USACE / NOAA-NMFS Dock Construction Guidelines 
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Determination Tools 
 NOAA Environmental Sensitivity Index Maps 

http://response.restoration.noaa.gov/maps-and-spatial-data/ 
environmental-sensitivity-index-esi-maps.html 
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Determination Tools 
 NOAA Environmental Sensitivity Index Maps 

http://response.restoration.noaa.gov/maps-and-spatial-data/ 
environmental-sensitivity-index-esi-maps.html 
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 NMFS Section 7 Checklist (January 2014) 

Determination Tools 
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Regional Issues - US Virgin Islands 
 NMFS PRD Consultation Timeframes 

o Extensive backlog and delay in consultations 
o Monthly meetings between USACE and NMFS 

 Critical Habitat for Acropora spp. 
o Identify presence of essential features 

 Seven new proposed coral species – September 2014 
 Pre-application consultations and Interagency Meetings 

o Limited use 
o Quarterly interagency meetings 
o Not to fill application form 
o Corps cannot design project 
o Identify challenges and offer guidance 
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What about ATF? 

 No ESA Section 7 Consultation on ATF 
 

 Because all federal agencies must ensure 
that any action they authorize, fund or carry 
out is not likely to jeopardize….  That cannot 
be done if the action has already occurred 
prior to authorization. 
 

 Be sure you obtain a permit or obtain an 
NPR prior to construction 
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Highlights 
 Listed species issues will continue to be challenging 

 

 USACE makes the effect determination and initiates 
consultation 
 

 Consider the federal process in your project design 
 

 Species surveys, habitat and benthic assessments 
may be needed 
 

 Submit Section 7 information with permit application 
 

 Take advantage of existing tools and resources 
 

 No ESA Section 7 Consultation on ATF 
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