REPRODUCED AT THE NATIONAL ARCHIVES

DRIGINAL

IN THE

United States Court of Claims

Maavoria Rancs, Inc., a corporation, Plaintiff,
V.

Uwnitep StaTtes oF AmErica, Defendand.

PETITION.
(Filed July 24, 1952)

To the Honorable Chief Justice and the Associate
Justices of the United States Court of Claims:

The plaintiff, Magnolia Ranch, Inc., by this, its peti-
tion, respectfully represents and alleges:

1. Plaintiff is now, and was at all timee hereinafter
mentioned, a corporation organized and existing un-
der the laws of the State of Florida, having it prin-
cipal office and place of business near Orlando, Orange
County, Florida.

2. In 1942 plaintiff acquired owmership of some
65,000 acres of land located in the Lake Hart section

FILE

JUL 24 1952

| GOURT OF GLAIMS |




REPRODUCED AT THE NATIONAL ARCHIVES

2

of the eastern part of Orange County, Florida, for the
production of timber, the raising of beef cattle, and
to a limited extent for the growing of citrus fruits.
At congiderable expense, research and effort, plaintiff
initiated a continuing scientific program of pasture
and timber improvement.

3. Negotiations with the defendant (through the
Corps of Engineers, U. S. Army) for the use of 11,833
acres, more or less, of the plaintiff’s land began in the
summer of 1943. A condemmation proceeding was
begun by the defendant against plaintiff and other
land owners to acquire the possession of 13,760 acres
of land in Orange County, Florida. The petition, filed
July 15, 1943, in the United States Distriect Court for
the Sonthern District of Florida (No. 183, Orl. Civil)
stated that the proposed use of the land was:

““in connection with the Pinecastle turret, rifle,
and air-to-ground gunnery range, Pinecastle,
Florida, and for related military purposes.”’

4, Thereafter responsible Army officiale advised
plaintiff that the land was needed for a rifle and ma-
chine gun range and that the term ‘‘related military
purposes’ was meant to refer to necessary adjuncts
such as an access road, temporary roads of steel mat-
ting, latrines, mess hallg, ete., and particularly a large
earthen and concrete structure called a ‘‘jeep range”’
to enable moving targets to be towed around ingide
an elliptical track. After receiving this advice on or
about October 30, 1943 (as of April 23, 1943) the plain-
tiff and the defendant entered into Lease No. W-09-
026-eng-945 covering 11,833 acres of land. A copy of
said lease is annexed hereto and marked Exhibit ‘A"’
The agreed use under the terms of the lease was for:
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“Turrer Gurw anp RirLr Raxee aANp OTHER REQUIRE-
MENTS or THE WAaArR DEPaARTMENT.”” On September 1,
1944, the U. S. Digtrict Court dismissed the condem-
nation proceedings.

5. The defendant entered into the land prior to the
execution of the lease, built an access road and the
jeep range, and erected targets for pistol, rifle and
machine gun practice. At this time defendant’s troops
used the land in the manner and for the purposes
specified in the lease. Later, and at a date unknown
to plaintiff, but sometime in 1944 the defendant ceased
the authorized use of the land under the lease as a
small arms firing range and commenced using it as an
aerial bombardment range. Such usage was com-
pletely outside the scope of the lease and was not au-
thorized by plaintiff and has caused plaintiff great
damage.

6. Instead of the relatively minor damage contem-
plated by the parties (i.e., destruction of a few trees in
the rear of the target area, etc.) the defendant’s un-
warranted and unauthorized use of the leased area for
aerial bombardment resulted in fires from bombs and
de-dudding operations, the presence of duds in the
soil making it dangerous to conduet normal operations;
the presence of steel ghell fragments in the fimber
throughout the area rendering it valueless; the crea-

' tion of shell craters and churning up the top soil; burn-
ing of timber; destruction of young trees just starting;
the burning of the seeds on and in the ground, burning
of humus ount of the soil; and the disfurbance of the
feeding and breeding habits of cattle on adjoining land.

7. From, and after the execution of the leaze plain-
tiff, its officers and agents, were excluded from the
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leased area until the latter part of the year 1948 and
had no opportunity to ascertain the extent of damages
until that date. It is believed that the defendant con-
tinued to use the leaged area as an aerial bombardment
range until late 1945 or early 1946.

Damage to Timber (leased area).

8. The defendant has refused to comply with the
provisions of paragraph 11 of the leage (Iixhibil ““A”’)
and has failed, neglected and refused to jointly estimate
the amount and value of timber as of April 1943 and
has refused to conduct a joint survey to ascertain the
present condition of the timber.

9. As a result of the unauthorized use of the leased
area for aerial bombardment by the defendant, the
timber located therein has heen either destroyed or
rendered valueless because of the presence of steel
shell fragments; and the destruction of seedlings by
fire cauged by said bombs and the plaintiff has been
damaged thereby in the amount of $170,170.90 which
sum is due and unpaid.

Damage to Hunting Lodge.

10. On the leased area was located a large hunting
lodge consisting of the main Jodge, kitchen building,
tables and other buildings. Althought unoccupied at
the time of the leage, these buildings were structurally
sound and in good repair. During the time defendant
was in possession of the area several severe tropical
gstorms occurred and plaintiff was not permitted to
protect the property by boarding windows and doors,
repair storm damage, replace missing shingles, etec.
The defendant failed to take reasonable steps to pro-
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tect the property. As a result of defendant’s failure
to protect these buildings against the elements and
against depredations, doors, windows and other
appurtenances have disappeared, the roof of the lodge
has leaked damaging the interior, and the buildings
have fallen into disrepair beyond normal wear and
tear. The plaintiff has been damaged by this failure
of the defendant in the amount of $6,334.00 which sum
ig due and unpaid.

Damage to Pasturage (leased area).

11. The unauthorized usage of the leased area by the
defendant as an aerial bombardment range has resulted
in the presence of unexploded aerial hombs or ‘‘duds”’
throughout the leased area. The plaintiff has requested
defendant to remove these dangerous duds and to date,
degpite several minor attempts, the defendant has
failed or neglected to do so. As a result of the defend-
ant’s failure or negleet to restore the premises, the
entire leased arca containg numerous ‘‘duds’’ the pres-
enice of which has rendered the land unfit for use and
unsaleable.

12. For three months prior to May, 1945, rainfall was
subnormal for that period of the year producing a
drought condition. On or about May 4, 1945, members
of the United States Army Air Force, acting within
the scope of their employment while engaged in prac-
tice bombardment, and knowing of the risk and hazard
involved, willfully set fire to the pastures in the leased
area. This fire burned for 10 days and destroyed the
organic matter in the soil, permanently damaging the
land for agriculture or use as a cattle range. As a
resulf of the known presence of unexploded bombs and
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the known destruction of the organic matter in the
20il because of fire, this land is now unsaleable for any
use to which it was formerly suited. The plaintiff has
thereby been damaged in the amount of $74,100.00
which sum is due and unpaid.

Damage to Adjoining Land.

13. The fire referred to in paragraph 12 above spread
from the leased area to adjoining property owned hy
plaintiff and caused severe damage to both the pastur-
age and the timber located on said property.

14. On June 8, 1948, a U. S. Army Bomb Disposal
Unit, under the command of an officer acting within the
scope of his duty, set fire to portions of the leased area
to clear the underbrush. These fires ignited some
unexploded incendiary bombs which spread the fire to
adjoining property owned by plaintiff. This second
fire also caused severe damage to the pasturage and
the timber located on plaintiff’s property amounting to
$103,020.00 which sum is due and unpaid.

Damage to Transverse Fence.

15. As a result of the fires referred to in paragraphs
12 and 14 above, approximately seven miles of trans-
verse fencing were burned and partially destroyed and
plaintiff has been damaged thereby in the amount of
$2,808.40 which sum is due and unpaid.

16. On or about April 11, 1949, the plaintiff duly filed
its claim with the defendant (Corps of Engineers) pur-
suant to the provisions of the Act of July 3, 1943, (57
Stat. 372). The claim was referred to the Office of the
Judge Advoecate General of the Army. On March 5,
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1951, that office rendered its opinion (JAGD/D-333545
(Magnolia Ranch, Inc.)) approving the eclaim in the
amount of $9,797.00. On April 3, 1951, the plaintift
duly appealed this decision to the Office of the Under
Secretary of the Army. Upon review, the Under Sec-
retary of the Army approved the appeal in the amount
of $15,630.00 in full settlement of the claim. Plaintiff
has not accepted this decision.

17. Plaintiff has sustained an expense and loss in the
amount of $305,705.30 being the damages that resulted
from the defendant’s action as above set forth.

18. Plaintiff avers that it has at all times borne true
allegiance to the Government of the United States and
has not voluntarily aided, abetted, or given encourage-
ment to rebellion against the said Government; there
has been no action upon the said elaim in the Congress
of the United States or in any department of the Gov-
ernment other than as herein stated, and plaintiff is
sole owner of the claim here presented, no assignment
or transfer of which has at any time been made and that
it is justly entitled to recover from the United States
of America the full amount of its claim as above set
forth after allowing all just eredits and offsets.

Waererore, Plaintiff prays judgment against the
defendant, United States of Ameriea, for the sum of
Three Hundred and Five Thousand, Seven Hundred
and Five Dollars and Thirty Cents ($£305,705.30), to-
gether with interest and costs herein expended.

Maver, RieBy & SEELEY

By’ L TR T
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Ciry or WASHINGTON
Disrrict o CoLUMBIA } ok

F. Hamilton Seeley, being duly sworn, deposes and
says: I am one of the attorneys for the plaintiff in thig
case. I have read the above petition, and the matters
therein stated are true, to the best of my knowledge,
information and belief.

F. Hamiorony SEELEY

Subscribed and sworn to before me this > day of

i T qupﬁ:@%%@&mf |

Notary Public



EXHIBIT.
CR Form 206 No. W 09-026-eng-954
NeGoTIATED LEASE
BH
(Contracting Officer)
LEASE
Between

Magyora Rawch, Inc.
and
Tae UNITED STATES OF AMERICA

1. Trs Leasr, made and entered into as of this 23
day of April, in the year one thousand nine hundred
and forty-three by and between Magnolia Ranch, Ine.,
whose address is Orlando, Florida and whose interest
in the property hereinafter described is that of owner
for itself, its heirs, executors, administrators, succes-
sors, and assigng, hereinafter called the Lessor, and
Tur UxiTep States oF AMERICcA, hereinafter called the
Government :

WirnesseTH : The parties hereto for the considera-
tiong hereinafter mentioned covenant and agree as
follows :

2. The Lessor hereby leases to the Government the
following described premises, viz:
¥ ¥ [Desecription of property] . *
to be used for the following purpose:

Turret Gun, and Rifle Range, and other Require-
ments of the War Department.

3. To Have axp To Hovrp the said premises with their
appurtenances for the term beginning April 23, 1943
through June 30, 1944, provided that, unless and until
the Government shall give notice of termination in
accordance with provision 12 hereof, this lease shall
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remain in force thereafter from year to year without
further notice; provided further that adequate appro-
priations are available from year to year for the pay-
ment of rentals; and provided further that this lease
shall in no event extend beyond six months after the
date of termination of the Unlimited National Emer-
gency as declared by the President of the United
States on May 27, 1941 (Proclamation 2487).

4, **w

4a. The Government shall pay the lesgor rent at the
following rate: Nine Thousand Seventy Five Dollars
($9075.00) per annum for any period of occupancy that
does not extend beyond April 23, 1944 ; Five Thousand
Seven Hundred Fifty Dollars ($5750.00) per annum
for any period of occupancy extending from April 24,
1944 to April 23, 1945, inclusive; Three Thousand
Seven Hundred Seventy-Five Dollars ($3775.00) for
any period of occupancy extending from April 24, 1945
through April 23, 1946; and in the event the lvase con-
tinues in effect Tm a perlod subsequent to April 23,
1946, the rental rate shall be One Thousand Seven
Hundred Seveny-Five Dollars ($1775.00) per annum,
and in eonsideration thereof the lessor hereby releases
the Government from liability for all damages to the
premises resulting from the use thereof by the Gov-
ernment, except damages to buildings and timber on
premises; the damage to buildings shall be covered by
Paragraph 7 hereof ; and the damage to timber chall
be determined by the difference in the amount of tim-
ber as shown by timber eruises made upon the date
that possession is taken by the Government and the
date the premises are returned to lessor which dam-
ages to timber, if any, shall be provided for by a Sup-
plemental Agreement hereto entered into at the ter-
mination of this lease; and the lessor further releases
the Government from all claim for restoration to this
property except the buildings upon said premises.
Payment shall be made at the end of each calendar
mounth by the Finance Officer, United States Army, 449
West Peachtree Street, Atlanta, Georgia.
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5#*#

6. * # ¥

7. The Government shall have the right, during the
existence of this lease, to make alterations, attach fix-
tures, and erect additions, structures, or signs, in or
upon the premises hereby leased, which fixtures, addi-
tions, or structures so placed in, upon or attached to
the said premises shall be and remain the property of
the Government and may be removed or otherwise dis-
posed of by the Government. The Government ghall
surrender possession of the premises upon the expira-
tion or termination of this lease and, if required by
the Lessor, ghall, within 30 days thereafter, or within
such additional time as may be mutually agreed upon,
return the buildings on the premises in as good condi-
tion as that existing at the time of entering upon the
same under this lease, reasonable and ordinary wear
and tear and damages by the elements or by circum-
stances over which the Government has no control, ex-
cepted ; provided that, if the Lessor requires the re-
turn of the premises in such condition, the Lessor
shall give written notice thereof to the Government
at least 30 days hefore the expiration or termination
of the lease, said notice to specify the exceptions of
the Lessor to the then existing condition.

8#%*

9.3#%?
10.\*#*

11. As of the commencement date of this lease, a
joint inventory and condition report of all personal
property of the Lessgor included in this lease, and also
a joint physiecal survey and inspection report of the
demised premises shall be made, said reports to reflect
the then present condition, and to be signed on behalf
of the parties hereto.

12. The Government may terminate this lease at
any time by giving thirty (30) days notice in writing
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to the Lessor, and no rental shall accrue after the
effective date of termination.

13. Any notice under the terms of this lease shall be
in writing signed by a duly authorized representative
of the party giving such notice, and if given by the
(Gfovernment shall be addressed to the Lessor at Or-
lando, Florida and if given by the Lessor shall be ad-
dressed to Division Engineer, South Atlantic Division,
P. O. Box 4114, Atlanta, Georgia.

14, The Lessor warrants that he has not employed
any person to solicit or secure this lease upon any
agreement for a commission, percentage, brokerage, or
contingent fee. Breach of this warranty shall give the
Government the right to annul the lease, or, in its dis-
eretion, to deduct from the rental the amount of such
commission, percentage, hrokerage, or contingent fees.
This warranty shall not apply to commissions payable
by lessors upon contracts or leases secured or made
through bona fide established commercial or selling
agencies maintained by the Lessor for the purpose of
securing business.

15. No Member of or Delegate to Congress or Resi-
dent Commission shall be admitted to any share or
part of this lease or to any benefit that may arise
therefrom, but this provision shall not be construed
to extend to this lease if made with a corporation for
ite general benefit.

Changes Before Tixecution: Paragraphs 4, 5, 6, 8,
9 and 10 deleted, Paragraph 4a added.
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In Wiryess WrEREOF, the parties hereto have here-
unto snbseribed .their names as of the date above
written,

MagwoLia Rawosm, Inc.
By: Georce TERrY,
President.
In presence of :
Pauwn J. Srarow, Jr.
Lois G. Tarr
Tae UNITED STATES OF AMERICA
By Jorn E. HoLLimax,
Major, C of E.,
Contracting Officer

The supplies and services to be obtained by this in-
strument are authorized by, are for the purpose set
forth in, and are chargeable to procurement authority,
8-30349 P 330-05 A 0903 24,

The available balance of which is sufficient to cover
cost of same.

(If Lessor is a corporation, the following certificate
shall be executed by the secretary or assistant sec-
retary.)

I, Max Knispel, certify that T am the Secretary of
the corpora.tion named as Lessor in the attached lease;
that Geo. Terry, who signed gaid leage on behalf of
the Lessor, was then President of said corporation ;
that said 19:199 was duly signed for and in behalf of
said corporation by authout}r of its governing body,
and is within the scope of its corporate powers.

Max Kyigpey,
(Corporate Seal) Secretary



