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ts
 o

f t
he

 s
am

e 
pr

oj
ec

t, 
pr

io
r t

o 
ra

is
in

g 
th

e 
w

at
er

 le
ve

ls
. 

Se
ct

io
n 

7 
w

as
 r

ev
is

ed
 t

o 
st

at
e 

th
at

 r
oa

d 
re

in
fo

rc
em

en
t 

is
 p

ar
t 

of
 t

he
 

Ta
m

ia
m

i 
Tr

ai
l 

M
od

ifi
ca

tio
ns

 a
nd

 w
ill

 b
e 

pa
id

 f
or

 b
y 

th
e 

M
od

ifi
ed

 
W

at
er

 D
el

iv
er

ie
s 

pr
oj

ec
t. 

 F
lo

rid
a 

D
ep

ar
tm

en
t 

of
 T

ra
ns

po
rta

tio
n 

w
ill

 
co

nt
rib

ut
e 

$4
,5

00
,0

00
 to

 th
e 

ro
ad

 re
in

fo
rc

em
en

t a
s 

pa
rt 

of
 th

ei
r n

or
m

al
 

m
ai

nt
en

an
ce

 p
ro

gr
am

. 

FD
O

T 
2 

(2
.) 

C
ur

re
nt

ly
 t

he
 L

R
R

 e
m

br
ac

es
 t

he
 8

.5
’ 

w
at

er
 l

ev
el

. 
 T

hi
s 

le
ve

l 
is

 
de

sc
rib

ed
 a

s 
a 

“c
an

al
 s

ta
ge

 e
le

va
tio

n”
 o

r “
op

er
at

io
na

l e
le

va
tio

n”
. …

 It
 d

oe
s 

no
t a

pp
ea

r 
to

 e
qu

at
e 

to
 a

 d
es

ig
n 

hi
gh

 w
at

er
 (

D
H

W
) 

us
in

g 
th

e 
20

 y
ea

r, 
24

-
ho

ur
 s

ta
ge

. T
he

 c
le

ar
an

ce
 g

ui
da

nc
e 

pr
ov

id
ed

 t
o 

yo
u 

by
 t

he
 F

D
O

T 
ea

rli
er

 
th

is
 y

ea
r 

as
su

m
ed

 t
ha

t 
yo

u 
w

ou
ld

 s
til

l 
ho

no
r 

th
e 

tra
di

tio
na

l 
de

si
gn

 h
ig

h 
w

at
er

 c
on

ce
pt

 w
ith

 a
 2

0 
ye

ar
, 2

4-
ho

ur
 s

ta
ge

 re
st

ric
tio

n.
 O

th
er

w
is

e,
 th

e 
ro

ad
 

co
ul

d 
be

 p
ot

en
tia

lly
 u

nd
er

m
in

ed
, w

hi
ch

 is
, o

f c
ou

rs
e,

 u
na

cc
ep

ta
bl

e.
 …

 T
he

 

A
s 

di
sc

us
se

d 
at

 th
e 

M
ay

 1
4,

 2
00

8 
m

ee
tin

g 
be

tw
ee

n 
th

e 
FD

O
T,

 C
O

E,
 

an
d 

SF
W

M
D

, 
th

e 
C

or
ps

 
w

ill
 

fo
llo

w
 

FD
O

T 
de

si
gn

 
cr

ite
ria

 
in

 
es

ta
bl

is
hi

ng
 t

he
 D

es
ig

n 
H

ig
h 

W
at

er
 (

D
H

W
). 

 P
er

 F
D

O
T 

D
ra

in
ag

e 
M

an
ua

l 
th

is
 i

s 
ba

se
d 

on
 a

 s
to

rm
 w

ith
 a

 1
0-

Y
ea

r 
re

tu
rn

 f
re

qu
en

cy
 

ap
pl

ie
d 

to
 th

e 
av

er
ag

e 
O

ct
ob

er
 s

ur
fa

ce
 w

at
er

 e
le

va
tio

n.
  T

he
 C

or
ps

 w
ill

 
lo

ok
 a

t t
hr

ee
 d

iff
er

en
t d

ur
at

io
ns

 (
1,

 8
, a

nd
 2

4 
ho

ur
s)

 o
f 

a 
st

or
m

 e
ve

nt
 

an
d 

pi
ck

 t
he

 w
or

se
 c

as
e 

to
 s

et
 t

he
 D

H
W

.  
A

fte
r 

ap
pl

yi
ng

 t
he

 F
D

O
T 
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D
ep

ar
tm

en
t 

is
 c

ur
re

nt
ly

 i
n 

a 
di

al
og

ue
 w

ith
 t

he
 C

or
ps

 r
eg

ar
di

ng
 t

hi
s 

im
po

rta
nt

 is
su

e 
w

hi
ch

 m
ay

 re
qu

ire
 re

du
ce

d 
op

er
at

in
g 

le
ve

ls
 d

ur
in

g 
th

e 
ra

in
y 

se
as

on
 a

nd
 f

ut
ur

e 
ad

ju
st

m
en

ts
 o

f 
th

at
 l

ev
el

 a
s 

a 
re

su
lt 

of
 p

av
em

en
t 

m
on

ito
rin

g.
  

de
si

gn
 c

rit
er

ia
 a

nd
 u

til
iz

in
g 

th
e 

C
om

bi
ne

d 
St

ru
ct

ur
al

 a
nd

 O
pe

ra
tio

na
l 

Pl
an

 (
C

SO
P)

 T
en

ta
tiv

el
y 

Se
le

ct
ed

 P
la

n 
(T

SP
) 

A
lte

rn
at

iv
e 

5R
 (

A
lt5

R
) 

w
hi

ch
 c

om
bi

ne
s 

th
e 

op
er

at
io

ns
 o

f t
he

 M
W

D
 a

nd
 C

-1
11

 P
ro

je
ct

s 
in

to
 a

 
co

he
si

ve
 o

pe
ra

tin
g 

pl
an

 th
at

 w
or

ks
 w

ith
 th

e 
re

st
 o

f 
th

e 
C

&
SF

 s
ys

te
m

.  
Th

is
 m

od
el

 r
un

 h
ow

ev
er

 d
id

 n
ot

 h
av

e 
a 

st
ag

e 
co

ns
tra

in
t 

pl
ac

ed
 o

n 
Ta

m
ia

m
i T

ra
il 

w
hi

ch
 re

su
lts

 in
 a

 s
lig

ht
ly

 h
ig

he
r a

ve
ra

ge
 O

ct
ob

er
 w

at
er

 
le

ve
l t

ha
n 

w
ha

t w
ill

 b
e 

pr
od

uc
ed

 o
nc

e 
th

e 
C

SO
P 

Te
am

 r
ec

on
ve

ne
s 

to
 

de
ve

lo
p 

th
e 

ne
w

 o
pe

ra
tio

na
l p

la
n 

ba
se

d 
on

 a
 st

ag
e 

co
ns

tra
in

t o
f 8

.5
 ft

 in
 

th
e 

L-
29

 B
C

.  
Th

e 
FD

O
T 

an
d 

C
O

E 
jo

in
tly

 p
re

pa
re

d 
a 

se
t o

f c
rit

er
ia

 fo
r 

sh
or

t t
er

m
 s

to
pp

ag
e 

of
 in

flo
w

s 
to

 L
-2

9 
C

an
al

, 2
-3

 d
ay

s 
in

 a
dv

an
ce

 o
f 

na
m

ed
 

st
or

m
s 

an
d 

pr
ed

ic
te

d 
la

rg
e 

ra
in

fa
ll 

ev
en

ts
, 

to
 

re
du

ce
 

th
e 

lik
el

ih
oo

d 
an

d/
or

 d
ur

at
io

n 
of

 e
xc

ee
di

ng
 8

.5
 ft

 in
 th

e 
ca

na
l. 

 S
ee

 S
ec

tio
n 

6.
1.

3 
of

 th
e 

Fi
na

l L
R

R
.  

Th
es

e 
cr

ite
ria

 w
ou

ld
 b

e 
co

ns
id

er
ed

 w
he

n 
th

e 
C

SO
P 

Te
am

 re
co

nv
en

es
. 

FD
O

T 
3 

(3
.) 

Th
e 

LR
R

 is
 s

ile
nt

 a
s 

to
 th

e 
tim

in
g 

fo
r r

ai
si

ng
 w

at
er

 le
ve

ls
.  

W
at

er
 le

ve
ls

 
sh

ou
ld

 n
ot

 b
e 

ra
is

ed
 u

nt
il 

th
e 

br
id

ge
 is

 fu
lly

 c
on

st
ru

ct
ed

, t
he

 ro
ad

 ra
is

ed
, a

nd
 

th
e 

ex
is

tin
g 

ro
ad

 n
or

th
 o

f t
he

 b
rid

ge
 re

m
ov

ed
. 

Th
e 

es
tim

at
ed

 c
on

st
ru

ct
io

n 
pe

rio
d 

is
 3

.5
 y

ea
rs

.  
Th

e 
w

at
er

 w
ill

 n
ot

 b
e 

ra
is

ed
 u

nt
il 

th
e 

br
id

ge
 i

s 
co

ns
tru

ct
ed

, 
th

e 
ro

ad
 i

s 
re

in
fo

rc
ed

, 
an

d 
th

e 
ex

is
tin

g 
ro

ad
 n

or
th

 o
f t

he
 b

rid
ge

 is
 re

m
ov

ed
. 

FD
O

T 
4 

(4
.) 

Th
e 

LR
R

 i
s 

si
le

nt
 a

s 
to

 t
he

 c
ur

re
nt

 t
im

el
in

e(
s)

 f
or

 d
es

ig
n 

an
d 

co
ns

tru
ct

io
n 

of
 th

e 
br

id
ge

 a
nd

 th
e 

ra
is

in
g 

of
 th

e 
ba

la
nc

e 
of

 th
e 

ro
ad

w
ay

. I
f 

th
e 

ro
ad

w
ay

 d
es

ig
n 

w
or

k 
is

 la
gg

in
g,

 th
en

 th
e 

be
ne

fit
s o

f t
he

 p
ro

je
ct

 w
ill

 la
g.

 

B
rid

ge
 a

nd
 ro

ad
 re

in
fo

rc
em

en
t w

ill
 b

e 
aw

ar
de

d 
as

 o
ne

 c
on

tra
ct

.  
Ta

rg
et

 
aw

ar
d 

da
te

 is
 2

6 
Se

pt
em

be
r 

20
08

.  
C

on
st

ru
ct

io
n 

du
ra

tio
n 

fo
r 

bo
th

 th
e 

br
id

ge
 a

nd
 r

oa
d 

re
in

fo
rc

em
en

t i
s 

es
tim

at
ed

 a
ro

un
d 

3 
½

 y
ea

rs
.  

Pl
ea

se
 

se
e 

th
e 

am
en

de
d 

te
xt

 in
 S

ec
tio

n 
6.

2.
8 

of
 th

e 
fin

al
 L

R
R

. 
FD

O
T 

5 
(5

.) 
Th

e 
st

at
em

en
t o

n 
pa

ge
 1

-1
0 

re
ga

rd
in

g 
th

e 
w

ith
dr

aw
al

 o
f t

he
 2

00
3 

re
po

rt 
an

d 
EI

S 
sh

ou
ld

 b
e 

el
ab

or
at

ed
 u

po
n.

 T
he

 w
ay

 th
e 

st
at

em
en

t r
ea

ds
 c

ur
re

nt
ly

 is
 

th
at

 it
 s

ee
m

s 
to

 im
pl

y 
th

at
 th

e 
20

03
 r

ep
or

t a
nd

 E
IS

 w
er

e 
w

ith
dr

aw
n 

so
le

ly
 

be
ca

us
e 

no
 a

gr
ee

m
en

t c
ou

ld
 b

e 
re

ac
he

d 
w

ith
 F

D
O

T 
re

ga
rd

in
g 

th
e 

flo
w

ag
e 

ea
se

m
en

t a
nd

 c
om

pe
ns

at
io

n.
 T

ha
t r

ep
or

t w
as

 w
ith

dr
aw

n 
fo

r 
a 

m
ul

tit
ud

e 
of

 
re

as
on

s. 

Th
e 

re
po

rt 
w

as
 

w
ith

dr
aw

n 
be

ca
us

e 
th

e 
pr

oj
ec

t 
di

d 
no

t 
re

ce
iv

e 
co

nc
ur

re
nc

e 
or

 s
up

po
rt 

fr
om

 c
oo

pe
ra

tin
g 

St
at

e 
ag

en
ci

es
 i

nc
lu

di
ng

 
FD

O
T,

 D
EP

 a
nd

 S
FW

M
D

. H
ow

ev
er

, i
t i

s 
tru

e 
th

at
 F

D
O

T’
s 

co
m

m
en

ts
 

w
er

e 
a 

m
aj

or
 r

ea
so

n 
fo

r 
no

n-
ap

pr
ov

al
 o

f 
th

e 
re

po
rt 

by
 t

he
se

 S
ta

te
 

ag
en

ci
es

, a
nd

 f
or

 r
ej

ec
tio

n 
by

 h
ig

he
r 

le
ve

l 
re

vi
ew

er
s 

in
 t

he
 C

or
ps

 o
f 

En
gi

ne
er

s. 
A

t t
ha

t t
im

e 
th

e 
C

or
ps

 p
ro

po
se

d 
es

ta
bl

is
hi

ng
 a

 tr
us

t f
un

d 
to

 
co

m
pe

ns
at

e 
FD

O
T 

fo
r 

an
y 

ro
ad

 r
ep

ai
rs

 th
at

 w
ou

ld
 b

ec
om

e 
ne

ce
ss

ar
y 

du
e 

to
 e

st
ab

lis
hi

ng
 h

ig
he

r s
ta

ge
s 

in
 th

e 
L-

29
 C

an
al

. F
D

O
T 

re
je

ct
ed

 th
is

 
id

ea
, 

st
at

in
g 

its
 o

pi
ni

on
 t

ha
t 

th
e 

Pr
oj

ec
t 

sh
ou

ld
 e

le
va

te
 o

r 
re

pa
ir 

th
e 

af
fe

ct
ed

 se
ct

io
n 

of
 th

e 
ro

ad
w

ay
. T

hi
s i

s c
on

si
st

en
t w

ith
 F

D
O

T’
s c

ur
re

nt
 

po
si

tio
n.

 
FD

O
T 

6 
(6

.) 
W

e 
ha

ve
 a

 c
on

ce
rn

 w
ith

 th
e 

la
ng

ua
ge

 u
se

d 
in

 th
e 

re
po

rt 
th

at
 d

es
cr

ib
es

 
th

e 
Pe

rp
et

ua
l F

lo
w

ag
e 

Ea
se

m
en

t. 
Th

at
 e

as
em

en
t i

s s
ur

el
y 

in
te

nd
ed

 to
 e

xt
en

d 
on

ly
 to

 th
e 

la
nd

 b
en

ea
th

 th
e 

on
e 

m
ile

 b
rid

ge
 a

nd
, p

er
ha

ps
, t

he
 c

ul
ve

rts
 a

nd
 

no
t "

th
e 

en
tir

e 
ex

pa
ns

e 
of

 th
e 

ro
ad

w
ay

 w
ith

in
 th

e 
pr

oj
ec

t l
im

its
" 

as
 in

di
ca

te
d 

on
 p

. 6
-7

 o
r "

ov
er

 th
e 

fu
ll 

le
ng

th
 o

f t
he

 p
ro

je
ct

 la
nd

s"
 a

s 
in

di
ca

te
d 

on
 p

. 6
-3

. 
FD

O
T 

do
es

 n
ot

 a
nt

ic
ip

at
e 

gr
an

tin
g 

au
th

or
ity

 to
 o

th
er

w
is

e 
pa

ss
 w

at
er

 o
ve

r o
r 

un
de

r 
th

e 
Ta

m
ia

m
i 

Tr
ai

l 
si

nc
e 

th
at

 c
ou

ld
 d

am
ag

e 
th

e 
in

te
gr

ity
 o

f 
th

e 
ro

ad
w

ay
. T

he
 la

ng
ua

ge
 o

f 
th

e 
Fl

ow
ag

e 
Ea

se
m

en
t w

ill
 n

ee
d 

to
 c

on
ta

in
 th

at
 

cl
ar

ifi
ca

tio
n 

an
d 

lim
ita

tio
n.

 

Th
e 

pe
rp

et
ua

l 
flo

w
ag

e 
ea

se
m

en
t 

is
 a

n 
ea

se
m

en
t 

th
at

 i
s 

lim
ite

d 
to

 a
 

ce
rta

in
 e

le
va

tio
n 

an
d 

w
ill

 n
ec

es
sa

ril
y 

ex
te

nd
 f

or
 th

e 
fu

ll 
le

ng
th

 o
f 

th
e 

ro
ad

w
ay

 w
ith

in
 th

e 
pr

oj
ec

t a
re

a 
si

nc
e 

th
e 

C
or

ps
 is

 u
na

bl
e 

to
 c

on
ta

in
 th

e 
w

at
er

 o
nl

y 
to

 th
e 

br
id

ge
 a

nd
 c

ul
ve

rts
 a

re
as

.  
In

 a
dd

iti
on

, t
he

 L
R

R
 s

ee
ks

 
to

 r
ai

se
 lo

w
 p

or
tio

ns
 o

f 
th

e 
ro

ad
w

ay
 to

 m
iti

ga
te

 f
ut

ur
e 

im
pa

ct
s 

of
 th

e 
pr

oj
ec

t’s
 w

at
er

 le
ve

ls
.  

If
 th

e 
C

or
ps

 li
m

ite
d 

th
e 

flo
w

ag
e 

ea
se

m
en

t o
nl

y 
to

 th
os

e 
ar

ea
s 

w
he

re
 th

e 
br

id
ge

 a
nd

 c
ul

ve
rts

 a
re

 lo
ca

te
d,

 th
en

 w
e 

w
ou

ld
 

si
m

ila
rly

 h
av

e 
to

 li
m

it 
th

e 
ro

ad
w

ay
 r

ai
si

ng
 to

 th
os

e 
ar

ea
s 

as
 w

el
l. 

 A
s 

su
ch

, i
t i

s 
ve

ry
 li

ke
ly

 th
at

 lo
w

 a
re

as
 o

f t
he

 ro
ad

w
ay

 w
ou

ld
 e

xi
st

 w
he

re
 

th
er

e 
ar

e 
no

 c
ul

ve
rts

, h
en

ce
 th

e 
FD

O
T 

w
ou

ld
 th

en
 b

e 
re

sp
on

si
bl

e 
fo

r 
th

e 
ra

is
in

g 
of

 th
os

e 
po

rti
on

s. 
 In

 o
rd

er
 to

 a
vo

id
 th

at
 ty

pe
 o

f s
itu

at
io

n,
 th

e 
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C
or

ps
 m

us
t 

ob
ta

in
 a

 f
lo

w
ag

e 
ea

se
m

en
t 

fo
r 

th
e 

en
tir

e 
le

ng
th

 o
f 

th
e 

pr
oj

ec
t a

re
a.

  
Fu

rth
er

, t
he

 C
or

ps
 w

ill
 s

ee
k 

to
 h

av
e 

FD
O

T 
m

ai
nt

ai
n 

th
e 

ex
is

tin
g 

cu
lv

er
ts

 a
nd

 c
ul

ve
rt 

ca
pa

ci
ty

 t
o 

en
su

re
 c

on
ve

ya
nc

e 
fo

r 
th

e 
pr

oj
ec

t. 
 

 
Fl

or
id

a 
Fi

sh
 a

nd
 W

ild
lif

e 
C

on
se

rv
at

io
n 

C
om

m
is

si
on

, 
M

ar
y 

A
nn

 P
oo

le
, 

D
ire

ct
or

, O
ff

ic
e 

of
 P

ol
ic

y 
an

d 
St

ak
eh

ol
de

r C
oo

rd
in

at
io

n 
 

FW
C

 1
 

A
lth

ou
gh

 t
he

 d
ra

ft 
LR

R
 m

en
tio

ns
 t

ha
t 

co
nv

ey
an

ce
 o

ve
r 

th
e 

re
m

ai
nd

er
 o

f 
Ta

m
ia

m
i 

Tr
ai

l 
w

ou
ld

 a
ls

o 
be

 p
ro
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tra
in

ts
, a

nd
 s

ho
ul

d 
no

t b
e 

us
ed

 a
s 

a 
be

nc
hm

ar
k…

  
Th

e 
sk

ew
ed

 a
na

ly
si

s 
us

ed
 b

y 
th

e 
LR

R
 a

dv
is

or
y 

gr
ou

p 
re

su
lte

d 
in

 t
he

 
sc

re
en

in
g 

ou
t 

of
 a

ll 
no

n-
br

id
ge

 a
lte

rn
at

iv
es

.  
Th

e 
Tr

ib
e 

co
nt

en
ds

 t
ha

t 
th

e 
lo

w
er

 c
os

t 
cu

lv
er

t/s
w

al
e/

ro
ad

 r
ai

si
ng

 a
lte

rn
at

iv
e 

is
 t

he
 e

nv
iro

nm
en

ta
lly

 
pr

ef
er

re
d 

al
te

rn
at

iv
e.

 

D
o 

no
t c

on
cu

r. 
 T

he
 b

en
ef

its
 a

na
ly

si
s w

as
 c

on
du

ct
ed

 b
y 

an
 in

te
r-

ag
en

cy
 

te
am

 
of

 
sc

ie
nt

is
ts

 
w

hi
ch

 
in

cl
ud

ed
 

EN
P,

 
SF

W
M

D
, 

U
C

A
C

E,
 

an
d 

U
SF

W
S.

 
 

It 
is

 
si

m
ila

r 
to

 
th

e 
an

al
ys

is
 

co
m

pl
et

ed
 

in
 

th
e 

20
05

 
R

G
R

R
/S

EI
S.

 

M
ic

c 
14

 
14

. 
Th

e 
LR

R
/E

A
 D

oe
s 

N
ot

 C
on

ta
in

 A
n 

A
de

qu
at

e 
A

na
ly

si
s 

of
 W

at
er

 
Q

ua
lit

y…
 T

he
 L

R
R

/E
A

 m
er

el
y 

st
at

es
 th

at
 “

th
e 

St
at

e 
of

 F
lo

rid
a 

re
qu

ire
s 

th
e 

tre
at

m
en

t 
of

 s
to

rm
w

at
er

 r
un

of
f 

to
 b

e 
in

cl
ud

ed
 a

s 
a 

co
m

po
ne

nt
 o

f 
th

e 
hi

gh
w

ay
 a

nd
 b

rid
ge

 c
on

st
ru

ct
io

n 
pr

oj
ec

ts
.”

  
It 

do
es

 n
ot

 d
ef

in
e 

th
e 

le
ve

l o
f 

tre
at

m
en

t, 
ho

w
 i

t 
w

ill
 b

e 
do

ne
, 

or
 h

ow
 m

uc
h 

it 
w

ill
 c

os
t. 

 T
he

re
 i

s 
no

 
su

pp
or

t 
fo

r 
th

e 
C

or
ps

’ 
co

nt
en

tio
n 

in
 S

ec
tio

n 
5.

5 
th

at
 t

he
 b

rid
ge

 c
ou

ld
 

pr
ov

id
e 

an
 i

nc
re

m
en

ta
l 

be
ne

fit
 t

o 
w

at
er

 q
ua

lit
y 

by
 t

re
at

in
g 

a 
on

e-
m

ile
 

se
ct

io
n 

of
 h

ig
hw

ay
 ru

no
ff

.  
N

or
 d

oe
s 

th
e 

LR
R

/E
A

 m
en

tio
n 

th
e 

fa
ct

 th
at

 th
e 

S-
9 

pu
m

p 
co

ul
d 

di
sc

ha
rg

e 
w

at
er

 t
o 

EN
P 

un
de

r 
th

e 
M

W
D

 p
ro

je
ct

, w
hi

ch
 

co
ul

d 
ha

ve
 a

n 
im

pa
ct

 o
n 

w
at

er
 q

ua
lit

y.
 

 

Th
e 

LR
R

/E
A

 ti
er

s 
of

f 
th

e 
20

05
 R

G
R

R
/S

EI
S 

as
 s

ta
te

d 
in

 S
ec

tio
n 

1.
0.

  
G

re
at

er
 d

et
ai

l o
n 

w
at

er
 q

ua
lit

y 
m

ay
 b

e 
fo

un
d 

in
 th

at
 d

oc
um

en
t. 

  
 Th

e 
br

id
ge

 i
s 

no
t 

ex
pe

ct
ed

 t
o 

ch
an

ge
 t

he
 c

om
po

si
tio

n 
of

 t
he

 w
at

er
 

flo
w

in
g 

in
to

 th
e 

EN
P.

  A
ny

 fl
ow

 c
ha

ng
es

 in
to

 th
e 

EN
P 

w
ill

 b
e 

ca
pt

ur
ed

 
by

 th
e 

Se
ttl

em
en

t A
gr

ee
m

en
t r

eq
ui

re
d 

m
on

ito
rin

g 
fo

r i
nf

lo
w

 s
tru

ct
ur

es
 

in
to

 th
e 

N
ES

R
S.

  T
he

 s
to

rm
w

at
er

 tr
ea

tm
en

t s
ys

te
m

 f
or

 th
e 

br
id

ge
 w

ill
 

be
 c

oo
rd

in
at

ed
 w

ith
 t

he
 F

D
EP

 f
or

 a
pp

ro
va

l 
an

d 
w

ill
 b

e 
de

si
gn

ed
 t

o 
m

ee
t 

th
e 

st
at

e 
an

d 
fe

de
ra

l 
re

qu
ire

m
en

ts
 f

or
 r

un
of

f 
tre

at
m

en
t. 

 T
he

 
ex

is
tin

g 
le

ve
l 

of
 r

un
of

f 
tre

at
m

en
t 

is
 l

im
ite

d 
in

 t
he

 f
oo

tp
rin

t 
of

 t
he

 
br

id
ge

. 
It 

is
 t

he
 C

or
ps

 t
ec

hn
ic

al
 s

ta
ff

’s
 o

pi
ni

on
 t

ha
t 

th
e 

pl
an

ne
d 

st
or

m
w

at
er

 tr
ea

tm
en

t s
ys

te
m

 w
ill

 s
lig

ht
ly

 im
pr

ov
e 

th
e 

w
at

er
 q

ua
lit

y 
in

 
th

at
 s

ec
tio

n 
of

 th
e 

ro
ad

w
ay

 d
ue

 to
 th

e 
in

cr
ea

se
 o

f g
ra

ss
ed

 s
ho

ul
de

rs
 o

n 
th

e 
br

id
ge

 a
pp

ro
ac

he
s 

an
d 

th
e 

tre
at

m
en

t s
ys

te
m

 f
or

 th
e 

br
id

ge
 r

un
of

f. 
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W
e 

ag
re

e 
th

at
 th

is
 o

pi
ni

on
 c

an
no

t b
e 

co
nc

lu
si

ve
ly

 p
ro

ve
d 

at
 th

is
 ti

m
e.

  
Th

e 
S9

 s
tru

ct
ur

e 
is

 n
ot

 w
ith

in
 t

he
 s

co
pe

 o
f 

th
is

 p
ro

je
ct

 a
nd

 t
he

 
co

ns
tru

ct
io

n 
of

 th
e 

TT
M

 B
rid

ge
 is

 n
ot

 e
xp

ec
te

d 
to

 h
av

e 
an

y 
ch

an
ge

s o
n 

th
e 

op
er

at
io

n 
of

 t
he

 S
9 

pu
m

p 
st

at
io

n.
 A

ny
 f

lo
w

s 
th

ro
ug

h 
th

e 
S9

 
st

ru
ct

ur
e 

ar
e 

m
on

ito
re

d,
 a

na
ly

ze
d 

an
d 

re
po

rte
d 

to
 th

e 
pu

bl
ic

. 
M

ic
c 

15
 

 
A

 S
EC

TI
O

N
 4

(f
) 

R
EV

IE
W

 I
S 

R
EQ

U
IR

ED
 F

O
R

 A
 B

R
ID

G
E 

IN
 T

H
E 

PA
R

K
. 

 S
ec

tio
n 

4(
f)

 o
f 

th
e 

D
ep

ar
tm

en
t 

of
 T

ra
ns

po
rta

tio
n 

A
ct

 o
f 

19
66

…
 

pr
oh

ib
its

 t
he

 D
O

T 
fr

om
 a

pp
ro

vi
ng

 a
ny

 p
ro

gr
am

 t
ha

t 
us

es
 p

ub
lic

ly
 o

w
ne

d 
la

nd
 u

nl
es

s:
 1

) t
he

re
 is

 n
o 

fe
as

ib
le

 a
nd

 p
ru

de
nt

 a
lte

rn
at

iv
e,

 a
nd

 2
) s

uc
h 

us
e 

in
cl

ud
es

 a
ll 

po
ss

ib
le

 p
la

nn
in

g 
to

 m
in

im
iz

e 
ha

rm
.  

W
hi

le
 th

e 
LR

R
/E

A
 s

ta
te

s 
at

 S
ec

tio
n 

4.
3.

3 
th

at
 “

Th
is

 p
ro

je
ct

 is
 n

ot
 a

 tr
an

sp
or

ta
tio

n 
pr

oj
ec

t”
, t

he
 re

al
ity

 
is

 th
at

 it
 in

vo
lv

es
 b

ui
ld

in
g 

a 
br

id
ge

 to
 tr

an
sp

or
t p

eo
pl

e.
  T

hi
s 

is
 re

co
gn

iz
ed

 
at

 p
ag

e 
5-

38
 o

f t
he

 L
R

R
 w

he
re

 it
 d

is
cu

ss
es

 “
th

e 
co

nv
er

si
on

 o
f p

ar
kl

an
ds

 to
 

tra
ns

po
rta

tio
n 

co
nv

ey
an

ce
s,”

 a
nd

 th
at

 “
th

e 
pr

op
os

ed
 p

ro
je

ct
 w

ou
ld

 c
on

ve
rt 

pa
rk

la
nd

s 
to

 h
ig

hw
ay

 r
ig

ht
-o

f-
w

ay
.”

  
M

or
eo

ve
r, 

th
e 

LR
R

 s
ta

te
s 

th
at

 “
m

os
t 

of
 th

e 
la

nd
 o

n 
w

hi
ch

 th
e 

br
id

ge
 w

ou
ld

 b
e 

lo
ca

te
d 

is
 f

ed
er

al
ly

 o
w

ne
d 

la
nd

 
th

at
 is

 p
ar

t o
f t

he
 E

N
P…

”.
  I

t f
ur

th
er

 s
ta

te
s 

th
at

 tr
an

sf
er

 o
f t

he
se

 P
ar

k 
la

nd
s 

to
 th

e 
St

at
e 

to
 c

on
st

ru
ct

 th
e 

br
id

ge
 w

ill
 in

vo
lv

e 
U

.S
. D

O
T.

 
…

R
at

he
r 

th
an

 
co

nd
uc

t 
th

e 
re

qu
ire

d 
Se

ct
io

n 
4(

f)
 

re
vi

ew
, 

th
e 

C
or

ps
 

im
pr

op
er

ly
 r

el
ie

d 
on

 a
 s

ho
rt 

le
tte

r, 
no

t 
ba

se
d 

on
 t

he
 T

SP
, 

to
 i

nc
or

re
ct

ly
 

cl
ai

m
 in

 A
pp

en
di

x 
F 

th
at

 a
 S

ec
tio

n 
4(

f)
 is

 n
ot

 re
qu

ire
d.

  T
he

 T
rib

e 
co

nt
en

ds
 

th
at

 a
 S

ec
tio

n 
4(

f)
 r

ev
ie

w
 is

 re
qu

ire
d 

he
re

, b
ec

au
se

 th
e 

fe
de

ra
l g

ov
er

nm
en

t 
pl

an
s t

o 
bu

ild
 a

 b
rid

ge
 o

n 
na

tio
na

l p
ar

k 
la

nd
s, 

an
d 

su
sp

ec
ts

 th
e 

C
or

ps
 k

no
w

s 
th

at
 

su
ch

 
a 

re
vi

ew
 w

ou
ld

 
sh

ow
 

th
at

 
th

er
e 

ar
e 

fe
as

ib
le

 
an

d 
pr

ud
en

t 
al

te
rn

at
iv

es
 to

 c
on

st
ru

ct
in

g 
a 

br
id

ge
. 

A
s 

th
e 

Tr
ib

e 
st

at
es

 t
he

 C
or

ps
 l

oo
ke

d 
to

 o
th

er
 f

ea
si

bl
e 

an
d 

pr
ud

en
t 

al
te

rn
at

iv
es

 t
ha

n 
to

 u
si

ng
 p

ro
pe

rty
 o

w
ne

d 
by

 t
he

 p
ar

k 
an

d 
so

ug
ht

 t
o 

m
in

im
iz

e 
ha

rm
. 

 D
ue

 t
o 

th
e 

lo
ca

tio
n 

of
 t

he
 p

ro
je

ct
 a

re
a,

 v
er

y 
fe

w
 

al
te

rn
at

iv
es

 a
re

 a
va

ila
bl

e 
to

 th
e 

C
or

ps
.  

In
 a

dd
iti

on
,  

th
ou

gh
 th

e 
pr

oj
ec

t 
its

el
f 

is
 n

ot
 a

 t
ra

ns
po

rta
tio

n 
pr

oj
ec

t, 
it 

is
 v

irt
ua

lly
 i

m
po

ss
ib

le
 t

o 
flo

w
 

w
at

er
 u

nd
er

 T
am

ia
m

i T
ra

il 
w

ith
ou

t i
m

pa
ct

in
g 

th
e 

ro
ad

w
ay

 d
ue

 to
 th

e 
ro

ad
 a

ct
in

g 
as

 a
 le

ve
e 

be
tw

ee
n 

M
ia

m
i a

nd
 N

ap
le

s. 
 R

eg
ar

di
ng

 th
e 

Se
ct

io
n 

4(
f)

 r
ev

ie
w

, t
he

 C
or

ps
 a

nd
 N

PS
 c

on
su

lte
d 

w
ith

 
th

e 
Fe

de
ra

l H
ig

hw
ay

 A
dm

in
is

tra
tio

n 
(F

H
W

A
), 

a 
fe

de
ra

l a
ge

nc
y 

un
de

r 
th

e 
U

.S
. D

ep
ar

tm
en

t o
f T

ra
ns

po
rta

tio
n 

(U
SD

O
T)

.  
FH

W
A

 h
as

 d
ee

m
ed

 
Se

ct
io

n 
4(

f)
 r

ev
ie

w
  

in
ap

pl
ic

ab
le

 t
o 

th
is

 p
ro

je
ct

 f
or

 t
he

 f
ol

lo
w

in
g 

re
as

on
s:

 
 1.

 
Se

ct
io

n 
4(

f)
 o

nl
y 

ap
pl

ie
s t

o 
U

SD
O

T 
pr

oj
ec

ts
.  

Ev
en

 th
ou

gh
 th

is
 

pr
oj

ec
t i

s 
a 

fe
de

ra
l g

ov
er

nm
en

t p
ro

je
ct

, t
he

 U
SD

O
T 

is
 n

ot
 th

e 
le

ad
 a

ge
nc

y.
  T

he
 C

or
ps

, i
n 

co
nj

un
ct

io
n 

w
ith

 th
e 

D
O

I/N
PS

, a
re

 
th

e 
pr

oj
ec

t 
pr

op
on

en
ts

.  
U

SD
O

T/
FH

W
A

 o
nl

y 
ha

ve
 t

an
ge

nt
ia

l 
in

vo
lv

em
en

t i
n 

th
e 

pr
oj

ec
t; 

2.
 

Th
er

e 
ar

e 
no

 U
SD

O
T 

fu
nd

s 
th

at
 a

re
 i

nv
ol

ve
d 

in
 t

he
 p

ro
je

ct
.  

A
ll 

pr
oj

ec
t 

fu
nd

s 
em

an
at

e 
fr

om
 P

ub
lic

 L
aw

 1
01

-2
29

, 
its

 
am

en
dm

en
ts

, 
an

d 
re

la
te

d 
ap

pr
op

ria
tio

n 
bi

lls
. 

 N
ei

th
er

 t
he

 
U

SD
O

T 
no

r F
H

W
A

 w
ill

 b
e 

co
nt

rib
ut

in
g 

an
y 

fu
nd

s 
to

w
ar

ds
 th

e 
co

m
pl

et
io

n 
of

 th
is

 p
ro

je
ct

; 
3.

 
Th

is
 p

ro
je

ct
 d

oe
s 

no
t r

eq
ui

re
 a

ny
 U

SD
O

T 
or

 F
H

W
A

 te
ch

ni
ca

l 
ap

pr
ov

al
s 

fo
r r

oa
dw

ay
 o

r b
rid

ge
 c

on
st

ru
ct

io
n.

  N
ei

th
er

 U
SD

O
T 

no
r 

FH
W

A
 a

re
 p

ro
vi

di
ng

 a
ny

 p
ro

je
ct

 o
ve

rs
ig

ht
 b

ef
or

e,
 d

ur
in

g 
or

 a
fte

r 
co

ns
tru

ct
io

n 
an

d 
w

ill
 n

ot
 b

e 
in

vo
lv

ed
 in

 th
e 

op
er

at
io

n 
or

 m
ai

nt
en

an
ce

 o
f t

he
 p

ro
je

ct
; 

4.
 

FH
W

A
 is

 o
nl

y 
ac

tin
g 

in
 th

e 
ca

pa
ci

ty
 o

f 
a 

la
nd

 tr
an

sf
er

 a
ge

nt
.  

B
y 

la
w

, t
he

 F
H

W
A

 is
 th

e 
ag

en
cy

 th
at

 is
 a

ut
ho

riz
ed

 to
 tr

an
sf

er
 

pa
rk

 la
nd

s 
in

 th
is

 s
itu

at
io

n.
  A

s 
su

ch
, w

ith
 th

e 
ex

ce
pt

io
n 

of
 th

is
 

in
vo

lv
em

en
t t

hr
ou

gh
 th

e 
H

ig
hw

ay
 E

as
em

en
t D

ee
d,

 n
ei

th
er

 th
e 

U
SD

O
T 

no
r F

H
W

A
 is

 a
 p

ar
tic

ip
an

t i
n 

th
e 

pr
oj

ec
t a

t a
ll;

 
5.

 
Th

e 
pr

oj
ec

t 
is

 
no

t 
a 

U
SD

O
T 

or
 

FH
W

A
 

sp
on

so
re

d 
tra

ns
po

rta
tio

n 
pr

oj
ec

t. 
 T

he
 a

ct
ua

l 
co

ns
tru

ct
io

n 
of

 t
he

 b
rid

ge
 

an
d 

el
ev

at
io

n 
of

 th
e 

ro
ad

w
ay

 a
re

 m
er

el
y 

re
al

 e
st

at
e 

tra
ns

ac
tio

ns
 

in
ci

de
nt

al
 t

o 
th

e 
m

aj
or

 p
ur

po
se

 o
f 

th
e 

pr
oj

ec
t 

w
hi

ch
 i

s 
th

e 
co

nv
ey

an
ce

 o
f w

at
er

 fr
om

 n
or

th
 o

f T
am

ia
m

i T
ra

il 
to

 th
e 

so
ut

h 
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in
to

 th
e 

Ev
er

gl
ad

es
 N

at
io

na
l P

ar
k.

  S
in

ce
 th

e 
ex

is
tin

g 
Ta

m
ia

m
i 

Tr
ai

l 
ac

ts
 a

s 
a 

da
m

 o
r 

le
ve

e 
in

hi
bi

tin
g 

th
e 

flo
w

 o
f 

w
at

er
, t

he
 

C
or

ps
 a

nd
 t

he
 p

ar
k 

se
ek

 t
o 

m
od

ify
 t

he
 e

xi
st

in
g 

st
ru

ct
ur

es
 t

o 
in

du
ce

 
flo

w
s 

ba
ck

 
to

 
th

ei
r 

na
tu

ra
l 

le
ve

ls
, 

to
 

th
e 

ex
te

nt
 

pr
ac

tic
ab

le
.  

In
 o

rd
er

 to
 c

on
st

ru
ct

 th
es

e 
fe

at
ur

es
, t

he
 C
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May 9,2008 

Colonel Paul Grosskruger 
Cornnlander 
United States Army Corps of Engineers 
Jacksonville District 
P.O. Box 4970 

Thank you for the opportunity to review and provide comments on the April 2008 Modified 
Water Deliveries to Everglades Nutiorla1 Park, Tan~ianri Trail Mod$cntio~~ Limited 
Reevaiuntiori Report arid Ertvironmetttal Assessmerit (LRWEA), Mic~mi-Dade Cormty, Florida. 
We appreciate the collaborative approach employed in producing the LRRIEA through the joint 
efforts of your staff and staff from the National Park Service and U.S. Fish and Wildlife Service. 

The Department of Interior supports the Tentatively Selected Plan, Alternative 3.2.2a, which 
combines the installation of a 1 mile bridge in the eastern location along Tamiami Trail (U.S. 41) 
with raising the stage constraint at L 2 9  Canal by one foot, to 8.5 feet, and providing road 
mitigation to this level. As stated in the LRR/E?A, the project provides water flow benefits 
consistent with the congressional direction, increases the ecosystem performance outputs, and is 
compatible with future Comprehensive Everglades Restoration Plan improvements. 

We look forward to our continued coordination with you on the completion of this important 
document. We have additional clarifying comments which we will provide separately. We are 
committed to working towards the completion of the remaining features of the overall Modified 
Water Deliveries Project, especially the conveyance and seepage plans and the revised Operating 
Plan. In addition, we look fonvard to the start up and participation in the development of Phase 2 
for the Tamiami Trail. 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 4 

ATLANTAFEDERALCENTER 
61 FORSYTH STREET 

ATLANTA. GEORGIA 30303-8960 

May 8,2008 

Dr. Rebecca S. Griffith 
Chief, Planning Division 
U.S. Army Corps of Engineers 
Jacksonville District 
P.O. Box 4970 
Jacksonville, FL 32232-0019 

Subject: EPA NEPA Comments on the COE's "Modified Water Deliveries to 
Everglades National Park, Tamiami Trail Modifications, Limited Reevaluation 
Report and Environmental Assessment"; Broward and Monroe Counties, FL 

Dear Dr. Griffith: 

Consistent with our responsibilities under Section 309 of the Clean Air Act, the 
U.S. Environmental Protection Agency (EPA) has reviewed the subject U.S. Army Corps 
of Engineers' (COE) Environmental Assessment (EA) for improvements to a section of 
Tarniami Trail (US 41). These structural improvements would increase water flows to 
the Everglades consistent with the COE's 1992 Modified Water Deliveries ("Mod 
Waters") memorandum and plan. 

The proposed project includes both bridging portions of the Tamiarni Trail and 
raising the elevation of the roadway. Specifically, a 1-mile bridge is proposed to replace 
an eastern portion of the roadway to increase flows fiom Water Conservation Area 
(WCA) 3B and the L-29 Canal above the Tamiami Trail to the Northeast Shark River 
Slough, the historic primary flow-way in the Everglades below the Trail. The project 
would be constructed on a 10.7-mile section of Tamiami Trail between S-333 to the west 
and S-334 to the east. Flows are currently conveyed through culverts under the Trail 
roadbed, which are inadequate to deliver ecologically beneficial volumes to the 
Everglades (specifically the Everglades National Park: ENP), cannot accommodate 
flooding volumes and restrict flows to discrete points. Flows of at least 1,400 cfs would 
benefit the rehydration of the Everglades by increasing water flows and distribution 
southward, while flows of 4,000 cfs would need to be accommodated during the rainy 
season to prevent the flooding of the roadbed and drowning of tree islands in WCA 3B 
backwaters. 

Although compatible with the Comprehensive Everglades Restoration Plan 
(CERP), this project has a long hstory that pre-dates CERP and has been significantly 
modified over the years. In 2005, an COE EIS was completed that proposed (Alternative 
14) two bridges along this stretch of Tamiami Trail - a 1-mile bridge in the eastern 
portion (similar to the present proposal) plus a second 2-mile bridge in the western 
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portion. This COE-approved proposal was submitted to Congress for approval; however, 
due to hlgh costs ($144M escalating to $452M), this project was not funded by Congress. 
Instead, the Congressional managers directed the COE to identify and resubmit a lower- 
cost plan that was still consistent with Mod Waters. The present EA constitutes that 
resubmittal. The preferred alternative (tentatively selected plan) for the present proposal 
(Alternative 3.2.2.a) provides an eastern 1-mile bridge and elevates the roadbed and the 
L-29 Levee by one foot to an 8.5-ft elevation at a cost of $244M. 

Overall, EPA believes that the proposed plan clearly improves the southward 
flows, distribution and timing of WCA-3B waters and should benefit Everglades 
restoration. However, while we understand funding constraints, the 2005 plan was 
superior in terms of ecological benefits since more culverts would be replaced by the two 
bridges (total of 3 miles spanned) compared to the proposed one bridge (1 mile spanned). 
Specifically, the former 2005 plan would have further increased ENP rehydration and 
associated creation of downstream wetlands, wetland-upland habitat and foraging areas 
for wading birds, as well as resulted in less need for water management upstream in 
WCA-3B (i.e., conveying excess water eastward to tide). Nevertheless, given the 
funding constraints and Congressional directive as well as the benefits of this revised 
bridging proposal, EPA supports the tenQtively selected plan to construct one 1 -mile 
bridge along Tamiami Trail and to elevate the Trail consistent with Florida DOT 
standards. 

Notwithstanding our project support, a hybrid alternative may exist of one bridge 
in combination with an increased number of culverts in the unbridged portion of the Trail 
to further increase the ecological performance downstream. However, based on page iv 
of the EA, we understand that ". . .doubling the number of culverts alone.. ." was more 
costly than Alternative 14 selected in the 2005 EIS. The Final EA (FEA), or potential 
Finding of No Significant Impact (FONSI), should verify if additional culverts in 
combination with the 1 -mile bridge would be cost-effective. 

Because of downstream environmental needs and escalating costs, EPA 
recommends expedited implementation of the tentatively selected plan. We also 
recommend that flows and downstream effects be monitored in the Everglades to ensure 
project success. In this regard, we understand that a follow-on project is proposed for the 
near future (i.e., Tamiami Trail Swale pilot project: National Park ServiceICOE co-lead). 
This swale pilot project would propose the construction of 1,000-ft long swales on the 
south side of Tamiami Trail at two locations. The project would help determine whether 
the swales, in addition to the proposed 1-mile bridging and upstream canal increase to 
8.5 feet in L-29, will significantly improve flows south into the ENP. 

The swale pilot project, to the extent that it is foreseeable, should also be added to 
the EA's cumulative impacts matrix (Table 5-5) listing the "past, present and reasonably 
foreseeable actions and plans affecting the study area". In addition, we recommend that 
the expected impacts, both positive and negative, of all the projects listed in this matrix 
also be at least qualitatively documented in the matrix. That is, while the EA discusses 



the general effects of these projects on common resources (ENP, Northeast Shark River 
Slough, water quality), the document could be improved if the expected impacts 
(e.g., increased turbidity and sedimentation) and improvements (increased southward 
flows and nutrient reduction) of each project was also listed. Likewise, the pending 
NEPA document for the swale project should include discussion of the present Tamiami 
Trail bridging project (if approved) in its cumulative impacts section. 

We appreciate the opportunity to review the EA. Should you have questions 
regarding our comments, feel fiee to contact Chris Hoberg of my staff for NEPA-related 
issues (4041562-9619 or hoberg.chris@,epa.gov) or Eric Hughes in our EPA Water 
Management Division (located in your Jacksonville District office) for technical issues 
(9041232-2464 or hughes.eric@epa.aov). 

Sincerely, 

Lrh&r$~-. 
Heinz J. Mueller, Chief 
NEPA Program Office 
Office of Policy and Management 































































































































A T T O R N E Y S  A T  L A W  

A  P R O F E S S I O N A L  A S S O C I A T I O N  

May 9,2008 

Colonel Paul Grosshuger 
District Commander 
Jacksonville District 
A m y  Corps of Engineers 
70 1 San Marco Blvd. 
Jacksonville, Florida 32207 

Attention: Bradley A Foster 

Via Fax, Regular Mail and e-mail (TTMComments@,usace.armv.mil) - 

Re: Miccosukee Tribe's Comments on the Modified Water Deliveries to Everglades 
National Park Tamiami Trail Modification Limited Reevaluation Report and 
Environmental Assessment dated April 2008 

Dear Colonel Grosslcruger, 

I. INTRODUCTION 

The Miccosukee Tribe of Indians of Florida ("Tribe") hereby provides comments on the 
U.S. Army Corps of Engineers' ("Corps") Modified Water Deliveries to Everglades National Park 
Tamiami Trail Modification Limited Reevaluation Report ("LRR") and Environmental 
Assessment ("EA") dated April 2008. The Tribe also incorporates by reference its comments 
concerning Tamiami Trail made at the April 22, 2008 public meeting and all comments made 
during the 2003 G W E I S  process, and the 2005 Revised GRR/EIS process. 

The Tribe strenuously objects to the Tentatively Selected Plan ("TSP") in the LRFUEA 
(Alternative 3.2.2a), which is the one mile east bridge with road raising to be built in Everglades 
National Park ("ENP" or "Park). The Tribe further objects to the legally inadequate process that 
produced it. The Tribe contends that the Corps failed to conduct the Environmental Impact 
Statement ("EIS") required by the National Environmental Policy Act ("NEPA") on this major 
federal action; failed to conduct formal Section 7 consultation with the Fish and Wildlife Service 
before selecting the TSP; failed to follow the Federal Advisory Committee Act ("FACA") for the 
LRR advisory group; failed to conduct the Section 4(f) review required under the Department of 



Transportation Act ("DOT") of 1966, as codified at 49 U.S.C. 303; and failed to meet its federal 
Trust responsibility to the Miccosukee Tribe. 

The Tribe further contends that Alternative 3.2.2a7 which is estimated to cost $225.4 
million dollars, is not a viable option. The Corps has no authority to build the TSP under the 
Modified Water Deliveries Project ("MWD"). The Water Resources Development Act of 2000 
("WRDA 2000") required completion of the MWD Project prior to funding components of the 
Comprehensive Everglades Restoration Plan ("CERP") Decompartmentalization Project, including 
the bridging of Tamiami Trail. WRDA 2000 specifically mandates that: "No ap~ro~r ia t ion  shall be 
made to construct the Water Conservation Area 3 Decompartmentalization and Sheetflow 
Enhancement Project (including . . . Raise and Bridge East Portion of Tamiami Trail . . .) until the 
completion of the project to improve water deliveries to Everglades National Park authorized by 
section 104 of the Everglades National Park Protection Act of 1989 (16 U.S.C. 410 r-8)." The 
Corps apparently thinks that despite this WRDA prohibition, it can bridge eastern Tamiami Trail 
as long as the L-29 levee remains in place. The WRDA 2000 prohibition against bridging the Trail 
makes no such distinction. Such quibling is merely an attempt to hoodwink Congress into wasting 
taxpayer money to build a bridge with the levee still in place. 

Despite the Congressional mandate in WRDA 2000, the Corps refuses to recognize that it 
is incumbent on it to select an alternative that is within the funding constraints and statutory 
authority. The TSP in the LRRIEA, which proposes constructing a one mile bridge in the Park at a 
cost of at least $225.4 million dollars, is a dead end excursion that will never be funded. Building a 
bridge in the Park is totally unnecessary under the MWD Project. Under the provisions of the 
Everglades National Park Protection and Expansion Act of 1989 (Public Law 101-229), the 
Secretary of the Army is only authorized to take those steps necessary to restore natural hydrologic 
conditions . A review of the matrix at page 4-21 of the LRR/EA shows 
that the culvertlswalelroad raising Alternative 3.2.1 approaches the flow and volume of the TSP at 
a cost savings of $80 million of dollars. Yet, the Corps' LRR advisory group arbitrarily used a 
"velocity" performance measure to improperly eliminate this lower cost Alternative 3.2.1 from 
analysis in the array of final alternatives. 

The TSP does nothing to improve conveyance of water through the other 9.7 miles of 
Tamiami Trail, where the area downstream of the culverts is blocked with sediment and heavy 
vegetation that built up on the discharge side. Interestingly, while Park staff have stubbornly 
refused to allow the sediment/vegetation blockage to be removed downstream of the culverts, they 
have agreed to allow a one mile bridge to be built on National Park land. Building a one mile 
bridge in the Park is not only unnecessary, since prudent alternatives exist, but wastes taxpayer 
money and violates the prohibition against bridging Tamiami Trail until the MWD is completed. 
The Tribe continues to contend that cleaning the blockages downstream of the discharge areas of 
the culverts would be far more economical and would maximize the effectiveness of the existing 
culverts. Maximizing the efficiency of the existing culverts, and constructing swales downstream, 
would also distribute and increase the flows across the entire 10.7 miles of Tamiami Trail. The 
Tribe contends that it would be more prudent, and environmentally beneficial, to 1) clear the area 
downstream of the culverts; 2) construct additional culverts and swales as necessary; 3) raise the 
road as necessary without widening it; and 4) wait for CERP Decompartmentalization to embark 



on an expensive and challenging bridge project if proven necessary. Instead, the LRRIEA rejects 
prudence and economy and relies on a skewed analysis to select a predetermined plan to build a 
bridge in the Park, which was selected outside of the public process. 

The Corps fails to acknowledge that there is an environmental cost to the Everglades for 
each year of delay of the MWD Project. The LRR/EA fails to calculate the cost of delay, in terms 
of economic and environmental costs to the Everglades as a result of the failure to complete the 
MWD Project. The MWD Project was supposed to be completed in 1997. The deadline has long 
passed. A good part of this delay can be attributed to the endless Tamiami Trail process, which has 
been going on since at least 2003. If the Corps cannot select and build a Tamiami Trail component 
in five years, what hope is there that the vital MWD Project will ever be completed. It is clear to 
everybody but the Corps that DOI's continued attempts to implement the entire multi-billion dollar 
CERP through the $81 million dollar Pre-CERP MWD Project has caused excessive delay and 
enormous cost overruns. This is of great concern to the Tribe, because the expeditious 
implementation of the long delayed MWD Project is vital to the Everglades that supports their 
culture and way of life. In the 2003 and 2005 Tamiami Trail GRR/EIS process, the Tribe provided 
"The Miccosukee Tribe's Ten Tamiami Trail Tenets," which are still applicable, although the 
deadline for project completion has long passed. Attachment A. The Tribe's goal was then, and is 
now, to help the Corps select a plan that is economical and within its statutory authority under PL 
10 1-229, so that MWD will be implemented expeditiously. 

Completion of the MWD Project is a prerequisite to CERP Decompartmentalization. Any 
delay in the MWD Project, or its Tamiami Trail component, will delay CERP. Unfortunately, both 
for the Tribe and the Everglades, the deadline for the completion of the MWD Project has long ago 
passed. Under Colonel Salt, the Corps told Congress in 1992 that the project would cost $81 
million dollars and be completed by 1997. Under Colonel Rice, a Project Cooperation Agreement 
("PCA") was signed to construct a MWD Project that had escalated to $1 14 million dollars. Under 
Colonel Miller, the MWD Project was to be completed by December 3 1, 2001. Colonel May set a 
new completion date of December 31, 2003, which was not met. When Colonel Carpenter took 
over, he pledged to complete the project by December 31, 2006. Under Colonel Grosskruger, the 
new deadline was 2010. According to the LRR, the projected project cost with the TSP has now 
escalated to at least $523.1 million dollars and the deadline has moved to 201 1. It is clear to the 
Tribe, but apparently not to the Corps, that a 201 1 deadline for building a bridge in a National Park 
is overly ambitious, and that this agency has embarked on another dead end excursion that will 
further delay both the MWD Project and Everglades Restoration. 



11. GENERAL COMMENTS ON THE TAMIAMI TRAIL LRWEA 

A. NEPA REQUIRES AN EIS FOR THIS MAJOR FEDERAL ACTION 

1. The Corps is Required to Conduct an EIS or SEIS Under NEPA 

The National Environmental Policy Act ("NEPA") requires the Corps to conduct an EIS on 
the TSP (Alternative 3.2.2a), which is an eastern one mile bridge with road modifications, that is to 
be constructed in Everglades National Park ("ENP" or "Park"). The Corps attempts to get around 
this NEPA requirement by relying on the 2005 Tamiarni Trail RGRR/SEIS, which does not even 
analyze this alternative. The LRWEA states at page 4-1 1, "the eastern one-mile bridge would be 
the same location as the eastern bridge of the 2005 plan." Although the Corps insists the bridge 
will be in the same location, a review of both documents raises questions about this claim. For 
instance, the 2005 RGRR states that Alternative 14 will be on the "existing alignment." (See 
Section 6.6 2005 RGRWSEIS). In contrast, the L W E A  states that, "[mlost of the land on which 
the bridge - would be located is federally owned land that is part of ENP . . ." (LRWEA at 5-7.) 
Even if the location of the eastern bridge segment is the same, it is clear that Alternative 3.2.2a 
was never analyzed in the 2005 RGWSEIS. Nor did the 2005 RGWSEIS  analyze the 
significant issues involved in building a one mile bridge on national park land. Building a bridge in 
a national park is a challenging process that requires numerous interagency agreements and 
Congressional approval. ( L W E A  at 6-7). Congress made this land a national park for 
preservation purposes and may not look kindly on the language of the LRWEA that: "the proposed 
project would convert parklands to highway right-of-way." The Corps is required to conduct an 
EIS to analyze the direst effects of the proposed project on ENP, including "the conversion of 
parklands to transportation conveyances in the form of bridges and bridge approaches," as 
discussed at 5-38 of the L W E A .  For instance, while it is the Tribe's understanding that the Park 
may seek a land swap for transferring its land to the State, there is no discussion of this in the 
LRWEA. 

The statement in Section 4.7 that, "[tlhe bridge of Alternative 3.2.2a is identical to the 
eastern bridge of the Selected Plan in the 2005 RGRR," is misleading. There are significant 
differences between Alternative 3.2.2a in the L W E A  and Alternative 14 in the 2005 GRWSEIS. 
The Selected Plan in the RGRR/SEIS (Alternative 14) was a two mile western bridgelone mile 
eastern bridgelroad raising alternative. The TSP in the LRWEA (Alternative 3.2.2a) is only a one 
mile eastern bridge alternative to be constructed in ENP with road mitigation. Alternative 3.2.2a 
was never analyzed in the 2005 RGRR. In addition, the L-29 canal levels in the alternatives were 
different (9.7 for Alt. 14 v 8.5 for Alt. 3.2.2a.) It is like comparing apples and oranges to rely on 
Alternative 14 in the 2005 RGRR to assess Alternative 3.2.2a in the LRR. It is improper for the 
Corps to rely on a segment of a totally different alternative in the 2005 RGKKISEIS, which never 
analyzed building only a one mile eastern bridge, to attempt to bypass NEPA requirements. An 
EA, and Finding of No Significant Impact ("FONSI"), will not suffice here. NEPA requires that 
an EIS, or Supplemental EIS ("SEIS") be conducted on the TSP, which is a different plan that was 
not analyzed in the 2005 RGRWSEIS. 



2. The Corps' NEPA Process Was Pre-Decisional 

Contrary to the Corps' contention that it is conducting a public process, its selection of the 
one mile eastern bridge as the TSP was pre-decisional and pre-determined. The one mile eastern 
bridge was selected by, and recommended by, an LRR advisory group that met outside the public 
process. The one mile eastern bridge alternative was selected well before the L W E A  was issued. 
Indeed, the Corps and others in the group held a meeting with the Department of Environmental 
Protection ("DEP") to discuss water quality certification for construction of the one mile eastern 
bridge on January 25, 2008, three months before the L W E A  was issued. Attachment B. At this 
meeting, the only alternative discussed in detail was the construction of the eastern one mile 
bridge. At the meeting, a Corps representative even stated, "There will be a groundbreaking in 
October." The road modifications, which are part of the TSP, were discussed as Phase I1 of the 
project at that meeting. 

3. The LRR/EA Fails to Analyze, and Improperly Rejects, Reasonable Alternatives 

Contrary to NEPA, the LRWEA fails to conduct an analysis of all reasonable alternatives. 
For instance, the reasonable culvertlswalelroad raising (Alternative 3.2.1) was improperly rejected 
from consideration by the advisory group even though the matrix shows it approaches the flows 
and volumes of the TSP (Alternative 3.2.2a) at a lower cost. Attachment C. Alternative 3.2.1 
should have been analyzed in the final array of alternatives but was not. A review of the LRR (i.e. 
4-29), shows that the advisory team used an arbitrary and capricious "velocity" performance 
measure to improperly reject the lower cost Alternative 3.2.1 from consideration. It is interesting 
to note that this arbitrary "velocity" performance measure was not used to screen alternatives in 
the 2005 G W S E I S  process. The Tribe contends that Alternative 3.2.1 is a reasonable alternative 
that must be analyzed along with other reasonable culvert and swale alternatives in an EIS or 
SEIS. Indeed, Alternative 3.2.1 is one of the only reasonable alternatives, since the Corps has no 
authority to build a bridge under the MWD Project. 

4. The LRWEA Fails to Assess the Cost of Delay As a Performance Measure 

Delay of the implementation of the Tamiami Trail component of the MWD Project will 
have an adverse impact on Miccosukee Tribal Everglades and other parts of the Everglades. 
However, the LRWEA does not address this cost of delay. The cost of delay should have been 
listed as a performance measure to analyze the alternatives in the LRWEA. The Corps' Final 
G W S E I S  on the 8.5 Square Mile Area component of the MWD Project included delay as a 
performance measure in Table 7. It found that "[7he loss o f  tree islands has an impact on critical 
habitats and cultural resources" in WCA 3A and that delayed implementation o f  the MWD project 
will cause an estimated loss o f  8.4 islands and 246 acres per vear at an estimated cost o f  $50,000 
to $500,000 per acre. Attachment D (Final G W S E I S  on the 8.5 Square Mile Area, Section 
5.2.7, page 64 and Table 7). Thus, for each year of delay of MWD, the cost to restore tree islands 
lost by delay is $23-$123 million dollars a year, if they can ever even be restored. Delay of the 
MWD project also causes damage to Lake Okeechobee, the Caloosahatchee and St. Lucie estuaries 
and Everglades National Park. The Corps is required to assess these impacts and costs under 
NEPA. This cost of delay must be analyzed in an EIS. 



5. The LRR/EA Improperly Segments the MWD Project 

The 1992 General Design Memorandum ("GDM") and EIS for the MWD Project detailed 
the condition of the environment and resources within a much larger study area than is currently 
being analyzed in the LRWEA. Tribal lands in WCA 3A, which is a 915 square mile area, were 
included in the impacted area in the 1992 GDM but are excluded from the analysis in the L W E A .  
NEPA requires that connected projects should be evaluated in a single Environmental Impact 
Statement (EIS). (40 C.F.R. 5 1502.4). The Council on Environmental Quality ("CEQ") 
regulations governing NEPA state that, "proposals or parts ofproposals which are related to each 
other closely enough to be, in effect, a single course of action shall be evaluated in a single impact 
statement." When the Corps prepared its GDM for the MWD Project in 1992, it evaluated all 
aspects of this interrelated project in a single EIS. This improper segmentation has caused the 
LRWEA to inadequately assess impacts on Tribal lands and resources. 

6. The LRRIEA Improperly Narrows the Purpose, Scope and Study Area 

The narrow purpose and scope of the L W E A  allows the impacts of delay, especially those 
to Tribal lands in WCA-3A, to remain unassessed and skews the analysis of the alternatives. The 
LRR/EA contains the language from Section 104(3)(d) of PL. 101-229 that says that the project 
modifications are justified bv the environmental benefits to be derived by the Everglades 
ecosystem in general and by the Park in particular. Thus, the purpose, scope, and study area of 
the LRR/EA should include the WCAs, Northeast Shark River Slough and the Shark River Slough 
Basin of Everglades National Park (ENP). Section 5.20 of the LRRIEA improperly limits the 
scope and study area to Everglades National Park and Northeast Shark River Slough. This is 
improper in light of the facts that the 1992 GDM for the MWD Project stated that: when fullv 
operational the MWD project will benefit the ecosvstem -function and habitat value o f  
approximately 100,000 acres o f  wetlands in NESRS, 600.000 acres o f  wetlands in WCA-3A and 
200.000 acres o f  wetlands within the Shark River Slough basin o f  ENP. Thus, the L W A  scope 
and study area should have included all the areas that comprise 900,000 acres of Everglades 
wetlands. Instead, analysis of the benefits is narrowly focused on the Park. The narrow purpose 
and scope in the LRWEA resulted in an incomplete analysis that omits issues of vital importance, 
such as the impact of the project and project delays on Tribal Everglades and the endangered and 
threatened species that inhabit these areas. 

'7. The Future Without Project Condition Is Improperly Defined 

The L W E A  improperly defines the future without project condition and states that it is 
synonymous with the No Action alternative under NEPA in Section 4.2.5. The document states in 
Section 5.4 that: "The No Action alternative would maintain the existing capacity for conveying 
water from the L-29 canal, under Tamiami Trail, to ENP without causing deterioration of the road 
way." There is no Congressionally authorized Tamiarni Trail project. The Corps' failure to define 
the true without project condition as no MWD Project, as required by NEPA, has resulted in a 
skewed analysis of alternatives. The Corps must conduct an EIS that properly assesses the impact 
that the delay of the MWD project caused by the bridge alternative will have on hundreds of 



thousands of acres of Tribal Everglades and the wildlife in WCA 3A, as well as on other areas of 
the Everglades. 

8. The Cumulative Impacts Analysis is Woefully Inadequate 

NEPA and its implementing regulations require that the cumulative impacts of past, 
present, and future actions be analyzed in an EIS. Section 5.20 of the L W E A  contains a woefully 
inadequate section on cumulative impacts that does not amount to an analysis at all. This section 
merely reiterates NEPA requirements for a cumulative impacts analysis, and discusses the history 
of the Everglades. It leaves vast areas of the Everglades, such as Water Conservation Area 3A, out 
of the discussion of "target resources," and focuses only on Everglades National Park. It lists 
actions, such as the Interim Operational Plan ("IOP"), in Table 5.5 but makes no attempt to 
analyze IOP's past, present and future impacts. The geographic scope is improperly limited to 
63,915 acres below Tamiami Trail, ignoring vast Everglades wetlands north of the Trail. While the 
Park and Northeast Shark River Slough are listed in Section 5.20.3 under "Determining the 
Environmental Consequences," Tribal lands in WCA 3A are improperly excluded, along with the 
endangered Snail Kite's critical habitat there. The Tribe contends that the "geographic scope" 
should encompass the areas of the Everglades in the 1992 MWD GDM. The Corps must conduct 
an EIS that analyzes the combined impacts that the delay of the MWD Project, coupled with the 
impacts that the last ten years of operational plans for the Sparrow (such as ISOP and IOP), have 
had on the Tribal lands and endangered species in WCA 3A and other areas of the Everglades. The 
endangered Snail Kite population has declined 50% during ISOP and IOP. The Corps must 
analyze the cumulative impacts that additional years of IOP resulting from the delay that will be 
caused by the TSP will have on the Everglades, endangered species, and Tribal lands. 

9. WRDA 2000 Constraints and Congressional Cost Constraints Are Not Divulged 

NEPA requires full disclosure. The LRRIEA ignores the WRDA 2000 constraint language 
that prohibits bridging Tamiami Trail until the MWD Project is complete. Attachment D. 
Moreover, it contains no mention of Congress' guidance that $1 50 million dollars should be 
adequate to complete the MWD Project. Contrary to this, Section 4 of the L W E A  discusses how 
the Corps gave the LRR advisory group a $300 and $400 million cost cap, and that DO1 gave NO 
cost cap. (4-32.) WRDA 2000 clearly prohibits the bridge alternative, and neither the Corps nor 
DO1 have the funding to build it. Congress has clearly stated that it believes the MWD Project can 
be completed for $150 million dollars. Despite these constraints, the Corps selected a TSP that 
costs $225.4 million dollars, without divulging that there is approximately another $95 million 
dollars in MWD components to fund, which would bring the total remaining costs to at least 
$320.4 million dollars. This is well above the $150 million dollar cost estimate given by 
Congress. The Tribe contends that the reasonable culvert/swale road raising alternative, and other 
culvert alternatives, must be analyzed in the an EIS or SEIS. The bridge alternative is 
unreasonable and unimplementable under MWD and contrary to the explicit mandate of WRDA 
2000, which requires that MWD be completed prior to raising and bridging Tamiarni Trail. 



10. Alternatives Must be Assessed With and Without Alleged Cost Savings 

The cost for Alternative 3.2.2a when the Corps initially briefed the Task Force was $319 
million dollars, which is the cost listed in the matrix in the LRWEA. (See Table 4-3 at 4-21 .) The 
Corps, however, apparently relied on purported cost savings options, which are uncertain, to 
attempt to lower the high cost of the bridge to $225.4 million dollars. Appendix C. The analysis 
admits at C-9 that not all cost savings are applicable to all alternatives. It is also true that not all 
cost savings listed by the Corps are certain. The Corps must conduct an analysis of all 
alternatives, including showing which savings apply to each, both with and without these uncertain 
costs savings measures, in an EIS. 

11. The LRRIEA Improperly Modifies the MWD Project Purpose 

The LRRIEA states that "the project purpose is to flow water north to south." This is not 
the authorized purpose of the MWD Project. The purpose of the MWD Project is to improve water 
deliveries into the Park and, "to the extent practicable," take steps to restore the natural 
hydrological conditions. Apparently ignoring the words "to the extent practicable," the LRR 
advisory group again used modeling chicanery to support a bridge alternative. The modeling 
discussion in the LRWEA is so confusing that it is difficult to determine in what manner, or if, the 
group relied on the greater than CERP flows of NSM 4.6.2 that was used in the 2005 G W E I S  to 
assess impacts and high water design. While it appears the advisory group relied on a series of new 
modeling exercises to assess impacts and environmental benefits, the process is incomprehensible. 
Moreover, it can not be reviewed for independent verification. Although the Tribe requested a 
copy of the modeling spread sheet used by the group, the Corps informed the Tribe it could not 
produce the sheet prior to the comment deadline. All modeling used to assess alternatives should 
have been included in the LIPWEA m d  should be included in an EIS. The Tribe hrther contends 
that the one mile bridge that was selected is not necessary to improve water deliveries "to the 
extent practicable, " and suspects that the "modeling" was used to support a predetermined 
conclusion for Tamiami Trail. 

12. The LRRIEA Does Not Detail What Will Be Done to Modify the Road 

Members of the Miccosukee Tribe live along Tamiami Trail, and its safety is of the utmost 
importance to them. The LRWEA contains no details as to what will be done to ensure the safety 
of Tamiami Trail. While raising the road is defined as part of the TSP, the L W E A  defines it in 
other sections as road mitigation andlor modifications. Details on how the Corps envisions this 
will be done, or if it will be done at all, are scant. It is unclear whether the Corps plans to 
implement the road modifications, or merely give the money to Florida Department of 
Transportation ("FDOT") in return for a perpetual flowage easement. It is also unclear why, if the 
Corps does plan to conduct road modifications, it deems it necessary to obtain a perpetual flowage 
easement for 10.7 miles of Tamiami Trail, as is stated in Section 6.1.9. If the Corps intends to 
implement the road modifications, the LRWEA should contain a time line for doing so but does 
not. In addition, Appendix C shows that the Corps reduced the estimated cost for road 
modifications from $69.9 million to $33.1 million dollars. (See C-12 and C-13.) There is no 
detailed justification for this cost cutting measure in the LRRIEA. Nor is there a detailed 
engineering analysis of the road modifications and cost. The Corps is aware that the Tribe objected 



to the Corps' initial proposal for a two phase project: Phase I - a one mile eastern bridge to be built 
and constructed by the Corps, and Phase 2 - road modifications to be conducted and paid for by a 
party yet to be determined. While the L W E A  contains $33.1 million dollars for road 
modifications, it is unclear whether the Corps intends to construct them and if this amount will be 
sufficient. The Corps should conduct an EIS with a detailed analysis of the road modifications. 

13. The L W E A  Contains a Skewed Environmental Benefits Analysis 

Appendix E of the LRWEA contains a skewed environmental benefits analysis that uses 
an incomprehensible analysis to compare alternatives to the "unreasonable" skyway alternative, to 
which the LRR advisory group attaches 100% of the benefits. It was improper for the skyway to 
represent the maximum achievable benefit for this project. (See E-15.) It was also improper for 
the LRWEA to identify this "unreasonable" skyway alternative as the environmentally preferred 
alternative in Section 4.8. Under NEPA, the Corps is only required to analyze reasonable 
alternatives. The skyway Alternative 17 is not reasonable under MWD Project statutory authority 
and funding constraints, and should not be used as a benchmark. It is improper to assess the 
environmental benefits of alternatives compared to the skyway to which the advisory group 
arbitrarily assigned 100% of the benefits. Instead, the environmental benefits of all reasonable 
alternatives should be assessed against the No Action Alternative, which should be No MWD 
Project. The skewed analysis used by the LRR advisory group resulted in the screening out of all 
non-bridge alternatives. The Tribe contends that the lower cost culvert/swale/road raising 
alternative is the environmentally preferred alternative, because it would allow the expeditious 
completion of a project that will benefit 900,000 acres of the Everglades. 

14. The L W E A  Does Not Contain An Adequate Analysis of Water Quality 

The LRWEA does not contain an adequate analysis of water quality impacts of the TSP. 
This is especially important, because the Corps now plans to build the bridge in Everglades 
National Park, which is an Outstanding Florida Water ("OFW"). Everglades National Park is also 
subject to the terms of the Settlement Agreement in the federal Everglades lawsuit, Case No. 88- 
1886-CIV-Moreno. Neither Section 3.4 or 5.5 of the L W E A  contains an analysis of whether an 
expensive Stormwater Treatment Area ("STA") may be necessary to meet water quality 
requirements. The L W E A  merely states that "the State of Florida requires the treatment of 
stormwater runoff to be included as a component of the highway and bridge construction projects." 
See page 3-7. It does not define the level of treatment, how it will be done, or how much it will 
cost. There is no support for the Corps' contention in Section 5.5 that the bridge could provide an 
incremental benefit to water quality by treating a one-mile section of highway runoff. Nor does the 
LRWEA mention the fact, which was discussed in the prior 2005 Draft GWFEIS,  that the S-9 
pump could discharge water to Everglades National Park under the MWD Project. There is no 
discussion of the impact such discharges could have on water quality. The Corps must conduct a 
water quality analysis of the TSP being constructed in an OFW in an EIS. 



B. A SECTION 4(f) REVIEW IS REQUIRED FOR A BRIDGE IN THE PA 

Section 4(9 of the Department of Transportation Act ("DOT") of 1966, which protects 
public lands and historic cites, was codified without substantive change as 49 U.S.C. 303 in 1983. 
Congress declared that it is a national policy to preserve public park lands and prohibits the 
Department of Transportation ("DOT") from approving any program that uses publicly owned 
lands unless: 1) there is no feasible and prudent alternative, and 2) such use includes all possible 
planning to minimize harm. While the L W E A  states at Section 4.3.3 that "This project is not a 
transportation, project," the reality is that it involves building a bridge to transport people. This is 
recognized at page 5-38 of the LRWEA where it discusses "the conversion of parklands to 
transportation convevances," and that "the proposed roiect would convert parklands to highway 
right-of-way." Moreover, the LRR/EA states that "most of the land on which the bridge would be 
located is federally owned land that is part of ENP . . ." LRRIEA at 5-7. It further states that 
transfer of these Park lands to the State to construct the bridge will involve U.S. DOT. 

It is clear that the TSP will use Section 4(f) lands, and a Section 4(9 review is required. 
Rather than conduct the required review, the Corps improperly relied on a short letter, which is not 
based on the TSP, to incorrectly claim in Appendix F of the LRWEA that a Section 4(9 review is 
not required. The Tribe contends that a Section 4(9 review is required here, because the federal 
government plans to build a bridge on national park lands. The Tribe suspects that the Corps does 
not want to conduct a Section 4(9 review, because it knows that such a review would show that 
there are feasible and prudent alternatives to constructing a bridge on these federal park lands. 

C. THE CORPS FAILED TO COMPLY WITH THE ESA 

The L W E A  fails to comply with the Endangered Species Act ("ESA") in that, among 
other things, the Corps failed to conduct Section 7 consultation with the Fish and Wildlife Service 
("FWS") prior to issuing its LRWEA. The statement in Section 5.25.7 that "The FWS informally 
concurred with the USACE 'not likely to adversely effect' determinations for all listed species 
except the Florida panther (USACE, 2003 GRWSEIS)" does not fulfill the duty to consult under 
Section 7 of the ESA. The Corps has a duty to conduct Section 7 consultation with the FWS on 
the impacts that the TSP, and any delays it causes, will have on the entire area analyzed in the 
1992 GDMIEIS. The March 6, 2008 Planning Aid Letter ("PAL") from the FWS does not 
substitute for the required Section 7 consultation and a Biological Opinion. 

The Corps is required to analyze any potential adverse impacts to the endangered species 
on Tribal Everglades in WCA 3A, including the Snail Kite and the Wood Stork, that have been 
caused, and will continue to be caused, by the delay of the MWD Project resulting from the TSP, 
as part of its analysis. This should include the impacts of delay on hundreds of thousands of acres 
of critical habitat in WCA 3A. The delay caused by building this unnecessary, and problem prone, 
bridge in ENP is certain to cause IOP to be in place for many more years, and those impacts on 
endangered species must be assessed. Neither the L W E A ,  nor the FWS PAL, mention the 
alarming 50% decline in the endangered Snail Kite population that has occurred under ISOP and 
IOP, nor analyze whether more delay will jeopardize this endangered species. Finally, the Corps 
must conduct Section 7 consultation on how the TSP will impact Sparrow populations C, D and E 
in eastern ENP, and the Snail Kites nesting in ENP. 



D. THE CORPS FAILED TO COMPLY WITH FACA 

The so-called LRR Team discussed at Section 4 of the LRWEA is a federal advisory group 
that screened alternatives, and recommended the TSP to the Corps, without complying with the 
Federal Advisory Committee Act ("FACA"). The advisory group included non-federal entities, 
who developed performance measures and screened alternatives at secret meetings. This same 
advisory group also held a private Tamiami Trail Modifications Benefits Workshop. Section 4.3.1 
of the L W E A  describes how this advisory group screened out all but four of twenty seven 
alternatives, and retained only four bridge alternatives for final analysis. The advisory group also 
selected the eastern one mile bridge, which was the TSP that was recommended to the Corps. 
(Pages 4 to 8.) While the Corps attempts to paint this advisory group as a fact finding team, it is 
clear that the group made policy recommendations to a federal agency. The Corps improperly 
delegated their statutory authority to this advisory group, and failed to follow the requirements of 
FACA. 

E. THE CORPS DID NOT MEET ITS TRUST RESPONSIBILITY TO THE TRIBE 

The Corps has a Trust responsibility to the Tribe. Contrary to this Trust responsibility, the 
Corps failed to analyze the culvert/swale alternative in its final array of alternatives in the 
LRR/EA. The Corps also allowed an LRR advisory group to select the TSP behind closed doors 
and then consulted with the Tribe about it afterwards. Even though the Tribe asked to be included 
in the LRR process, the advisory group held secret meetings, which the Tribe and the public could 
not attend. The Tribe only found out about these meetings indirectly or when documents were 
inadvertently released, even though they had a direct impact on its natural resources. This is 
contrary to the Corps' Trust responsibility to the Tribe. The Corps has a duty to conduct 
meaningful pre-decisional consultation. The Corps also has a solemn trust responsibility to choose 
a plan that will protect Tribal natural resources and Trust resources and should have rejected any 
alternative that will cause further destruction of Tribal lands. 

III. ADDITIONAL SPECIFIC COMMENTS ON THE LRWEA 

1. Study Authority: The Corps correctly states that the study authority comes from P1 101-229 
which authorized the Secretary of the Army to undertake certain action to improve water 
deliveries to ENP and shall, to the extent practicable, to restore natural hydrologic conditions . . . 
. Unfortunately, the Corps continues to conduct skewed analyses that result in the selection of 
unnecessary and expensive alternatives for Tamiami Trail that go beyond MWD Project authority. 

2. Manager's Language: The L W E A  at page iv says alternatives were compared against the 
targets set by the Manager's language, and cost constraints. This section also gives reasons why 
the advisory group eliminated culvert only, and road raising only, alternatives from consideration. 
It does not explain, however, why alternative 3.2.1 (culvert/swalelroad raising) was eliminated 
from analysis. A review of this alternative shows that it increased average and peak flow delivery 
to the Park at a lower cost than the TSP. This section also makes no mention that Congress clearly 
stated that it felt the MWD Project could be completed for $150 million dollars. Rather than heed 
Congressional guidance, the Corps gave its advisory group a $300 million dollar cost cap, which it 
raised to $400 million, and selected a TSP that exceeds the $150 million dollar cost target. 



3. Cultural Resources: Section 5.10 of the LRR/EA says that consultation with Native American 
Tribes is ongoing. The Tribe contends that the Corps must conduct an assessment of cultural 
resources in the project area in an EIS. This analysis should include impacts on Tribal cultural 
resources that could be impacted by this project and include the Miccosukee resources, including 
the tree islands in WCA-3A and other parts of the Everglades. 

4. Tribal Lands: Section 3.12 contains a woefully inadequate analysis of Tribal lands that could 
be impacted by the proposed project. The scope of Tribal lands that can be impacted includes a 
vast area of the Everglades (WCA 3A) that is not discussed here. The Tribe has provided the Corps 
with a list of Tribal land interests many times in the past. For some reason, the Corps has ignored 
these land interests and narrowed the scope of "Tribal lands" to the Tiger Tail and Osceola Camps. 
Even with this narrow scope, the Corps fails to adequately analyze the impacts. The statement that, 
"The living facilities of the Tiger Tail Camp were recently elevated above the flow levels 
anticipated for MWD" is not based on any analysis of the volumes and flow levels of the TSP. 
Moreover, this section provides no analysis whatsoever of the impact on the Osceola Camp. Under 
NEPA, the impacts on both these camps must be analyzed, along with the direct and indirect and 
cumulative impacts to Tribal Reservation and lease lands in WCA 3A, and the Miccosukee 
Reserved Area. These Tribal lands will all be either adversely or beneficially impacted by the 
selection of a Tamiami Trail alternative. The Tribe will not accept adverse impacts to Tribal 
lands. Nor will the Tribe accept any adverse impacts to the Osceola and Tiger Tail camps or any 
interference with their traditional practices. 

5. Hurricane Evacuation: The LRR/EA states without any analysis that hurricane evacuation will 
not be impeded. The Tribe has continuously told the Corps that Tamiami Trail is the only 
hurricane evacuation route for Tribal members who live along it. As the Miccosukee Tribal 
members and others in the Service Area use Tamiami Trail to travel across the Everglades, it is 
vital that the Corps conduct an analysis of the impact that one lane travel would have on hurricane 
evacuation capability in an EIS. Access must be maintained to protect the health and safety of both 
Tribal members and the public. 

6. Compatibility With CERP: As stated previously, the Tribe supports the federal government's 
desire for compatibility with CERP, but that desire must not delay the implementation of the 
MWD Project. The Tribe does not believe that the TSP offers that compatibility, and reiterates that 
building a bridge in Everglades National Park has a great potential for political and bureaucratic 
delay. On the other hand, the culvert/swale/road raising alternative would allow the MWD Project 
to be expeditiously completed so that CERP decompartmentalization could proceed. It appears that 
the advisory group once again used a skewed modeling and environmental benefits analysis to 
attempt to fool Congress into wasting vast sums of money on building an unnecessary bridge in a 
national park. 

7. Socioeconomic Factors: In reference to the socioeconomic factors outlined in Section 3.13, the 
Corps has discarded the performance measure ("PM") used in the previous Tamiami Trail EIS to 
avoid and minimize impacts to the Tiger Tail and Osceola Camps as a constraint in evaluating the 
alternatives. In the past, the Corps had developed a performance measure to assess the impacts to 
the camps, including access, privacy and encroachment, both during and after the construction 
phase. The advisory team did not use this PM in the LRRIEA. The Tribe reiterates that it will not 



accept any adverse impacts to either the Tiger Tail or Osceola Camps and that any interference 
with the traditional use of these camps is non-negotiable. 

8. Hydraulics and Hydrology: Again, the Corps appears to have changed its requirement from 
Section 5 of the 2003 GWFEIS ,  that the final alternative selected need only pass MWD flows, in 
favor of a new model that passes much greater volumes and flows. The section on hydraulics and 
hydrology contains language concerning the L-29 canal only. 

9. Costs and Section 902: The L W E A  at C-6 incorrectly states that the MWD Project is not 
subject to Section 902 limits. This misrepresentation has caused the Corps and DO1 to have a 
blank check mentality that has caused the MWD cost to sky rocket! The MWD Project was 
initially estimated to cost $81 million dollars. In 1994 when the PCA was signed, the cost had 
escalated to $1 14 million. The L W E A  now estimates the cost at $523.1 million dollars. It is 
astounding that the Corps would consider spending $225.4 million dollars for a minor component 
of the MWD, which was supposed to cost $81 million dollars in its entirety. Only through the 
application of Section 902 will this blank check mentality of the federal agencies be stopped. 

10. WRDA Constraint Language: The L W E A  cleverly paraphrases the WRDA constraint 
language to omit the prohibition against bridging Tamiami Trail under Mod Waters. (Page 1-8.) 
Perhaps the Corps did so, because it knows the selection of the eastern bridge alternative defies 
Congress's mandate. Section 60 1 (b)(2) of WRDA 2000 prevents the authorization of Tamiami 
Trail bridging until the MWD Project is completed. Despite this Congressional mandate, the Corps 
refuses to recognize that it is incumbent on them to select an alternative that is within the funding 
constraints and its statutory authority. It appears that the Corps thinks bridging Tamiami Trail is 
not contrary to WRDA 2000, as long as the L-29 levee is not removed. This "quibbling" is 
dangerous and will not bode well if Congress discovers it is funding a bridge that WRDA 2000 
prohibits. Congress will be even more incensed to learn that precious tax dollars are being wasted 
on a white elephant bridge that will do little for flow with the levee still in place. 

11. Flooding and Flowage Easements: Section 5.14.2 states that real estate will be required from 
private landowners impacted by project operation and that operation of the project would not be 
implemented until the necessary real estate interests have been acquired. Section 6.2.6 states that 
the Corps intends to obtain a perpetual flowage easement from FDOT for 10.7 miles of Tamiami 
Trail. The L W E A  does not contain any analysis of whether, and when, the road will be modified 
and whether Florida DOT has agreed to not seek any additional compensation for the 10.7 mile 
flowage easement. The Corps is required to conduct an EIS that fully analyzes flooding impacts 
and assesses the full costs for any flowage easements. 

12. Real Estate Costs Are Not Adequately Assessed: The L W E A  does not adequately assess 
all real estate costs that will result from the TSP. For instance, the costs for the modifications to 
the Osceola Camp discussed at F-20 are not assessed in the LRWEA. It is also unclear from the 
LRR/EA whether there will be additional real estate costs associated with obtaining a perpetual 
flowage easement for 10.7 miles of Tamiami Trail from FDOT or whether costs (or a land swap) 
will be involved in transferring fee title from Everglades National Park lands to the State. Any 
such costs related to these matters must be analyzed in an EIS. 



13. No Realistic Project Schedule: The LRWEA contains no realistic project schedule for the 
bridge building and road modifications associated with the TSP. The LRWEA merely makes the 
broad generalization that if bridge construction starts in 2008, it would take three years, and be 
completed at the end of 201 1. There is no construction time estimate for the road modifications. 
The Tribe contends that the amount of time necessary to complete the project should have been a 
factor in screening alternatives. It is clear from the admission in the LRR/EA that Congressional 
approval will be required to transfer federal national park lands to the State of Florida and that a 
2008 construction date is overly optimistic. The L W E A  states that the cost is based on a contract 
award date of October 2008 and a three year construction duration. It also admits at 4-51 that 
"The timing of construction influences the costs of construction -the longer the time to 
construction - the greater the cost due to the effects of risk factors and escalation." The Corps 
must conduct an EIS that assesses the alternatives in relation to the costs associated with the best 
and worst case scenarios for construction start and completion dates. 

14. Transportation: In reference to Section 6.1.8, the LRWEA contains no analysis of the impact 
that one lane travel during paving would have on hurricane evacuation capability. The Tribe 
reiterates that the Corps must take all precautions that both transportation and the safety of the 
Tribe and the public not be compromised during, or after, construction. 

15. Impact on Tribal Lands: The L W E A  contains no analysis of the impact that the TSP will 
have on Tribal lands. The Corps must conduct an EIS that shows the impact that all alternatives, 
including the cost of delay, will have on the Tribal Everglades in WCA 3A. Moreover, the use of 
greater than CERP flows must also be analyzed for impacts to the MRA, and other Tribal 
properties, and to the Tiger Tail and Osceola Camps. 

16. Impact on Businesses: Section 5.14 of the L W E A  does not assess the impact that the TSP 
would have on Tribal businesses, such as the Miccosukee Resort and Gaming Facility, and the 
Tribe's Miccosukee Indian Village, Airboats, Restaurant, and Gas Station along Tamiami Trail. 

17. Osceola and Tiger Tail Camps: Section 5.17 of the L W E A  contains no modeling to show 
the impact that the TSP will have on the Osceola Camp and Tiger Tail camps. The LRRiEA 
merely states at Section 5.17 that: "With an increase in the stage elevation of water levels in the L- 
29 canal, there may be some minor inundation in low lying areas. In the case of the Tiger Tail 
Camp, the impact of flooding has been addressed by raising the building and access. This is not 
yet the case for the Osceola Camp, which would be raised by the USACE pending the outcome of 
negotiations between the Osceola Family and ENP regarding how to implement the mitigation 
measures." The L W E A  contains no modeling of the impacts that the greater flows and volumes 
of the TSP will have on the Tiger Tail Camp. Thus, there is no basis for the Corps' statement of 
no impact. In relation to the Osceola Camp, the L W E A  contains no modeling of the impacts, 
details of the work, or cost estimate for performing it. The Corps must conduct an analysis of 
impacts on the Tiger Tail and Osceola camps in an EIS. As stated earlier, the Tribe will not accept 
adverse impacts on the Osceola camp, or any interference with their traditional practices. 

18. Environmental Justice: Section 5.19.1 claims, without the requisite analysis, that no long 
term impacts would be created for the residents of the Tiger Tail and Osceola Camps. The Corps is 



required to conduct such an analysis under NEPA. The Tribe is especially concerned that the 
advisory team did not use the previous Performance Measure that analyzed potential adverse 
impacts of alternatives on the Tiger Tail and Osceola Camps. The Tribe contends that the Corps 
must ensure that the project is not likely to affect the environmental health or safety, and 
traditional way of life, of either the Tiger Tail or Osceola Camps. The Tribe also contends that the 
disparate impacts to Tribal Everglades and its culture and way of life due to the failure to 
implement the MWD Project, should also be analyzed in an EIS. The TSP will further delay the 
MWD Project, and will adversely and disproportionately impact the Miccosukee Tribe. Those 
impacts must be assessed in an EIS. 

19. Public Involvement: Section 9.1 claims that the Corps complied with USACE and NEPA 
policies and sought public input. In reality, the process conducted by the Corps was a secretive 
back door process that was pre-decisional and excluded the public. An LRR advisory group, 
which did not comply with FACA and met in private, selected the alternatives and the TSP. The 
public was brought in after the decisions were made to feign "public involvement," contrary to 
both FACA and NEPA. 

20. Modeling Chicanery: In the 2005 G W E I S ,  the advisory group relied on a Natural System 
Model (NSM), which used greater than CERP acre feet of water, to predict water levels in WCA 
3B and the L-29 canal to determine the potential impacts to Tamiami Trail. The discussion of 
modeling in the LRR/EA is so confusing, it is difficult to determine exactly which models were 
used and whether the results from the 2005 RGRRISEIS were relied on here. The LRRIEA also 
does not contain the modeling spread sheet used by the advisory group, so that the public can 
review it. Moreover, it appears that different models were used to assess different performance 
measures. This section is so incomprehensible that a Tribal representative called the Corps to 
attempt to decipher the modeling used. The Tribe was told the advisory group did not use the 2x2 
model, which has been used in past EIS processes. It should not be necessary for the Tribe to 
attempt to make sense out of a NEPA document. A NEPA document is supposed to be 
understandable. While the Tribe continues to be uncertain as to the exact models used, it appears 
that the advisory group modeled arbitrary performance measures to rubber stamp an unnecessary 
and expensive bridge alternative. For instance, the use of an arbitrary "velocity" performance 
measure resulted in reasonable alternatives, such as Alternative 3.2.1 (culvertlswalelroad raising), 
being rejected from final consideration. It is interesting to note that Appendix H in the 2005 
RGRR/SEIS contained an independent engineering analysis that showed the current culvert system 
has the hydraulic capacity to pass MWD flows and provides a hydraulic connection to the sloughs. 
There is no such independent engineering analysis in the LRWEA. NEPA is required to be 
comprehensible to the public and to be a full disclosure document. The Corps should conduct an 
EIS that adequately explains the modeling used and contains the actual model results for 
independent verification and analysis. 

21. Safety: The Tribe insists that Tribal and public health and safety must be strictly maintained 
both during, and after, construction of the Tamiami Trail modifications. The Corps should 
conduct an EIS that analyzes the road modifications in sufficient detail, so that the Tribe can 
ascertain whether public safety will be maintained. 



22. Highway Easement Deed and Congressional Approval: Section 6.2.5 discusses the use of a 
Highway Easement Deed ("HED") as a legal mechanism for DO1 to convey the Park lands needed 
for the one mile bridge to FDOT through the Federal Highway Administration. The L W E A  says 
this is merely a "temporary solution" for transferring the lands to the state, and it is the overall 
intention of DO1 to seek specific legislation from Congress to convey the lands to the state in fee. 
It is unclear from the L W E A  whether the Corps intends to use the HED to begin construction 
prior to DO1 obtaining Congressional approval to essentially give away national park lands to the 
State. This section is indicative of the challenging, and uncertain, process that building a bridge in 
a National Park will entail. The Tribe contends that Congressional approval is needed prior to 
construction, and that a Section 4(f) review would result in such approval not being given. There 
are reasonable and prudent alternatives to building a bridge in the Park that would not require 
transferring fee title to national park land. 



The Tribe contends that the TSP selected in the LRRIEA is complicated, unnecessary, and 
too expensive to build. It also requires an EIS, or SEIS, under NEPA. The MWD Project was 
intended to be an interim restoration project designed to protect and preserve 900,000 acres of 
Everglades wetlands, including hundreds of thousands of acres of Tribal Everglades in WCA 3A. 
The project was to be completed by 1997. In 2008, the MWD Project is nowhere near completion, 
and the Tribe's Everglades homeland continues to die. Since at least 2003, the Corps has been 
conducting an endless series of NEPA documents on the Tamiarni Trail component of the MWD 
Project. While the Tribe was hopeful that perhaps this time the Corps would select a "reasonable" 
alternative that could be implemented, a review of the faulty LRR/EA shows that it has embarked 
upon another "dead end excursion." Rather than analyze the reasonable culvertlswalel road raising 
alternative, the Corps embraced construction of an unimplementable alternative recommended by 
an LRR advisory team. The result will be further delay of the MWD Project and CERP 
Decompartmentalization, and perhaps the death of Everglades Restoration itself. 

Sincerely, 

Cil Dexter W. Lehtinen 

cc Chairman Billy Cypress 



THE NICCOSUKXE TRPBE'S TEN TAMLAMI TRAJL TEmTS 

1. The Tribe is opposed to all plans that will elevate Tamiami Trail before the Modified Water 
Deliveries Project is completed and implemented, including the protection for the 8.5 Square Mile Area 
mandated by PL101-229. (The Tribe opposes a skyway.) The Tribe believes that the Corps should take 
maximum advantage of existing infrastructure in place, and should only add new infrastructure that is 
absolutely essential to protect public health and safety and to meet the requirements of the Modified 
Water Deliveries Project, as directed by PL 10 4 -229. 

2. The Corps' selected alternative must ensure that the Modified Water Deliveries Project is 
completed and operational on, or before, December 3 1,2003. (Note: 2003 date has passed.) 

3. Any alternatives that have no finding and would delay the Modified Water Deliveries Project 
beyond December 3 1,2003, should be deemed "unreasonable" and removed from further consideration 
as the Tamiami Trail component of the Modified Water Deliveries Project Draft RGWSEIS. (Note: 
2003 date has passed.) 

4. Any plan recommended by the Corps for Tamiarni Trail must be consistent with the 
requirements of PL 10 1-229, the Water Resources and Development Act of 2000 ( W A  20001, the 
National Environmental Policy Act (NEPA), the Endangered Species Act (ESA) and the Corps' trust 
responsibility to the Tribe. 

5. The Tribe will oppose any plan to modifL Tamiami Trail that has an adverse impact on the 
Tiger Tail and Osceola Camps. Any interference with the traditional use of these camps is non- 
negotiable. 

6. The Tribe will oppose all plans to ellevate Tarniami Trail until E75 is also elevated. 

7. The Tribe will oppose all plans to elevate Tamiami Trail until all the levees are pushed into 
the canals (e.g. the L-29 and Miami canal); and will oppose any plan that elevates Tamiami Trail that 
does not remove the levee that separates WCA-314 and WCA-3B from the L-29 canal, with any such 
decomparhnentalization plans being contingent upon the provisions in Tenet 8. 

8. Control of the water at Tamiami Trail must not be given up under my future CEW 
decompartmentalization plans until it is absolutely certain that the flow north and south of the Trail are 
compatible. This cannot be done until the component of the flow lost to Miami-Dade and Broward 
Counties has been reinstated via the Comprehensive Everglades Restoration Plan (CERP), which is based 
on technologies that are so suspect that each requires a pilot study prior to proceeding.(i.e. in ground 
reservoirs, wastewater reuse and L-3 1 North seepage control.) 

9. The Corps must operate the water management system to ensure that the access and egress of 
the Miccosukee Tribe is not jeopardized until such time as Tamiami Trail is modified to the extent 
necessary to protect it from degradation due to higher water levels during those events which would 
threaten the stability of the road. 

10. While attempting to make the Tamiarni Trail component of the Modified Water Deliveries 
Project compatible with CERP is a noble goal, it must not delay this already seriously delayed project' 
which only authorizes those flows directed in PL101-229, or compromise the health and safety of the 
public or the Tribe. Source: Miccosukee Tribe Comments dated October 11,2005 on the 2005 Tarniami 
Trail RGWSEIS, which were first submitted in 2003 GWSEIS process. 



Modified Water Deliveries 
Tamiami Trail Water Quality Certification 

Pre- Appli cation Meeting 
DRAFT Agenda 

Date: 25 January 2008 
Time: 10:00 am - 3:00 prii 
Location: Room 609 FDEP Offices, 2600 Blair Stone Road, Tallahassee FL 32399 
Call-In Number: 877 633 2949 Participant Code: 135006 1 

Meeting Objectives: 
Update on Modified Water Deliveries Tamiami Trail Modifications project 

o Update of agreements regarding above 
9 Determine what is required from the different agencies to allow a construction start in Oct 2008 

Expected Outcome: All agencies understand the requirements and timeframes for the project to succeed 

10:OO - 10:15 Introductions (Greg KnechtLMacie Bums) 
Purpose of Meeting 

10:15 - 10:30 Overview of Project (Brice McKoy, USACE) 
Overview of Modified Water Deliveries to ENP 
Overall Construction Timeline for T'I'M 

10:30 - 1 1  ;15 Update on TTM (bridg&oad) Project (Gwen Nelson, USACE) 
Discussions with FDOT (including lraEc flow plan) 
Current footprint and major features 
Construction access/ temporary impactsfpemarnent Empacts/staging Area 
Operator/Operations/Maintenance I[nformation/Staters 
-Water FlowDrainage (pre-, during, and post construction) 
Benefits Description 

11:15-- 1120 Overview of Real Estate Issues (Cem Gora  USACE) 
Timeline of agreements and schedule of meetings 

1 1:30 - 12:30 Lunch 

12:30 - 1 :45 Discussion on Items Necessary for Successful/Tirnely Construction Start (All Agencies) 
Endangered Species/USF W S F  WC - time frames 
FDOT concurrence on design 
Other FDEP needs 
Department of State Requirements 
Other agency needsfrequirements 

1 :45 - 2:OO Review of Timelines and Requirements for TTM 

2:OO - 2:45 Discussion on Pilot Slough project (USACE) 
Agreements/Discussions 
Timeline - Geometry - Locations 
Affect on Tarniami Trail Modifications 

2:45 - 3 :OO Wrap-up and Action Items 



The meeting on January 25,2008 is being called to answer the following question 
"What items or reasonable assurances does the Corps need to present to the regulatory 
agencies in order to move forward with construction of this project?" 

Please be prepared to contribute to the answer of that question by bringing with you the names of the 
contact people (within the agencies) and timeframes by which that information needs to be presented. 

There are several key dates to keep in mind: 
I. The day construction is anticipated to begin - ALL assurar~ces/pemit conditions for construction 

MUST be met BEFORE construction can begin. 
Fifteen days prior to bid opening for the construction contract -FINAL permit needed by Corps 

* Fifteen days prior to the advertisement of the construction contract - The latest the Notice of 
Intent can be issued. In order to issue the Corps a permit (pending no 3rd party challenges), the 
Florida Department of Environmental Protection would need to go to Notice of Intent within 30 
days of the date by which the Corps needs the permit (which is 15 days before bid opening). 

As a point of reference, the following is a general description of the needs sf the Florida Department of 
Environmental Protection: Assurances for the FDEP can be met in one of two ways: 

1. Have documentation on file that gives FDEP such assurances, or 
2. Include conditions to get FDEP those assurances, 

The following statutory authority (from CERPRA, 373 -1 502 Florida Statutes) outlines the four major 
categories for which assurances are sought. [These are not all inclusive requirements, as FDEP has rules 
by which they need to operate.] 

I .  The project component will achieve the design objectives set forth in the detailed design 
documents submitted as part of the application. 

2. State water quality standards, including water quality criteria and moderating provisions, will be 
met. Under no circumstances shall the project component cause or contribute to violation of state 
water quality standards. 

3. Discharges from the project component will not pose a serious danger to public health, safety, or 
welfare. 

4. Any impacts to wetlands or threatened or endangered species resulting fivm implementation of 
the project component will be avoided, minimized, and mitigated, as appropriate. 

Tbe timeframe in which documentation from the Corps and items from other agencies are received is 
imperative to establish, so FDEP can include the appropriate conditions in the permit (assuming that, as 
outlined above, there is a gap between issuance and initiation of construction). Here are the items FDEP 
would require the Corps to submit (from other agencies) as part of the application process: 

FDOT concurrence on the bridge design and reconstruction or repaving of the road. 4 

e Documentation from USFWS/FFWCC that impacts to Threatened &Endangered Species have 
been assessed and any remedial measures identified (please include all documentatio& BA, BO, 
and any other concurrence with project). 

Documentation that requires coordination with other agencies includes: 
* Real estate information- FDEP will need right-of-way documentation, ownership 

documentation, land agreements, etc. that authorize the construction of the project. 
* Operations and Maintenance- If operation and maintenance are not clear at this time, the Corps 

should be applying for construction only. A statement of the ongoing process to determine the 
operator or operating agency should be provided in the absence of an executed agreement. 



Other items that FDEP would require are: 
* BRlP info 
o Dewatering - Please keep in mind that dewatering is a term that may have different meanings 

depending on who is using it. For example, if pumping of groundwater from an excavated site is 
needed for installation of pads or footing for the bridge, a separate NPDES permit is required. 
Summary of project benefits- assurances that the benefits of the project (please try to quantify) 
clearly outweigh the associated impacts. 
Contamination- Are there any contaminants on site? Will sediments be removed off-site? If so, 
what monitoring will occur to determine that the sediment is not contaminated? 

a Plans- project plans should include the bridge, road improvements, stomwater treatment 
associated the p r o m d  b r i d ~  and road improvements. The application should also include 
construction schedules for each phase of the constarction. 

e Detailed project description- description should include removal of road and any other 
attributes. 















Table 7 (continued) 
Alternative Analysis Fact Sheets 
This table presents the resub  of the 

alternatives analysis as slPtiira4 in Section 5.2 

ve-7: Analyze. impacts and 
implementation ofaf 

PM7a: Environmental and Cultural RtxmusceS 

> Various research 
> Restoration project data 

P 

W A - 3  to the Federal Wbrking Group Panel Discussion on September 1, 
1999. The total number of tree islands as well as the spatial extent 0% the 
tree islands within WCA-3 has been determined from photographs dated 
1940 and 1995. 

This data shows a total decrease in the number and acreage for the 5 5  

11 $500,000 per acre. 11 

p , % r  OP See- B\2. 3 d 123 n&\(;oa 

General Reevaluation Report 
8.5 Square Miat;! Area D- 



Health, Number and Acres of Tree Islands In WCA-2A anel WCA-3 

FINAL TARGETAS0 

US Army Corps of Engineers4.5 SMA GRRlElS July 2000- 
cost of delay in implementing Mod Waters project: 

"loss of tree islarids has an impact on the critical habitats 
and cultural resources" 

"it is estimated as loss of 8.4 islands and 246 acres per 
year" 
i?; 

"estimated values for full restoration of tree islands my 
range from $50,000 to $500,000 per acre" 

Attachment 3 



- 
The Department has not developed a clear unified position on its 
preferred restomtion approaches. The Fish and Wildlife Service 
0 and NPS have had different positions regarding 
hdamental planning and design issues. Specifically, they differ 
on methods for water contr~l and the preferred options to emme 
that water depths achieve restoration objectives. such Mering 
positions have contsliuted to the need for multiple Project 
feature re-desigas. For example: 

P- Water Control ~ e t h o d s :  To best achieve restoration, 
NPS believes water should move freely into the Park. 
However;, FWS is concerned that if water flows are not 
adequately controlled, poor water quality could 
comprom.ise species habitat and Park restoration. 
Conflicts surmmdhg this issue have contributed to t;he 
need for multiple re-designs of Project features that 
determine how water will flow into the Park As of June 
2005, a EinaI design of these features had yet to be 
determind. 

.> Water Depths: FWS and NPS have been unable to agree - 
on the optimal water depths for Project operations. NPS 
has decided that higher water depths than were originally 
designed me now necessary to achieve its restoration 
objectives, However, FWS believes that the higher water 
dep.elhs proposed by NHTS may cause damage to the tree 
islands. NlPS insists the tree islands can survive witb 
higher water depths- 'This t h a  persisted for anmy 
years without resolution. 

The Department does not have an adequate method to ensure the 
timely resolution of such disputes. Specifically, the Dq-ent 
lacks a f o n d  pracess for elevating and resolving pllanning and 
design related dkpntes between the agencies to arrive at a unified 
Departmental position. In fact, when a Departmental official was 
asked if there were any unresolved issues for the Project, the 
official was unaware of any ongoing contentious issues. Further, 
the Corps' Project Manager noted disconnect within the 
Depar&nat regarhg restoration approaches and believes NPS' 
approach to restoration is a moving target Because the 
Department has not formdated a unified approach to restoration, 
it has contri.%uted to the Corps' need to re-design project features. 
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TTMComments@usace.army.milTTMComments@usace.army.mil 
 
 
 
Dear Mr. Foster: 
 
On behalf of the undersigned organizations, we write to provide comments on the Draft 
Tamiami Trail Modification Limited Reevaluation Report and Environmental 
Assessment (“LRR”).  Many of us have been working for years to ensure the Modified 
Water Deliveries to Everglades National Park (“Mod Waters”) project provides 
meaningful environmental benefits to the Park and its precious wildlife. 
 
The tentatively selected plan begins the process of bridging, and is a necessary first step 
on the road to providing essential environmental benefits to Everglades National Park and 
the restoration of historic, natural unimpeded water flow through the Everglades, 
particularly the reestablishment of sheetflow into the Northeast Shark River Slough and 
into Florida Bay.  However, this initial modest step must be followed by bridging capable 
of reestablishing the previously authorized critical natural flow. Clearly the tentatively 
selected plan alone will not remove Tamiami Trail as a barrier to flow. 
 
While the Modified Water Deliveries project is a necessary first step on the road to full 
restoration, the only way we can ever hope to restore the Park is to allow maximum 
connectivity between Water Conservation Area 3 (“WCA 3”) and Everglades National 
Park through many miles of elevated roadway.  Indeed, the Corps of Engineers has 
acknowledged that a 10.7 mile bridge spanning Shark River Slough is the 
environmentally preferred alternative.   
 
While we acknowledge that the plan before us is a modest first step, we are disappointed 
that the project does not achieve those benefits as originally envisioned by Congress 
when it passed the Everglades National Park Protection and Expansion Act of 1989.  
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While we know that the Mod Waters project was not going to achieve full restoration of 
Northeast Shark River Slough and Everglades National Park, the current proposed project 
falls short of our expectations. 
 
We acknowledge that raising the canal stage in L-29 to 8.5 feet from 8.0 feet will allow 
longer durations of 1350 cubic feet per second (“cfs”), thereby requiring additional 
asphalt along ten miles of Tamiami Trail, without widening the roadway. The analyses 
presented show significant environmental benefits for a reasonable cost, because there is 
no increase in roadway footprint and does not result in wetland destruction in Everglades 
National Park.  However, the LRR is neither specific about the details of implementation, 
nor is it clear as to whether its implementation is contingent upon other actions by other 
agencies.   We would like the final Record of Decision to make clear the Corps has no 
intention of delaying this component or transferring responsibility to other agencies.  In 
our view, placing asphalt on the roadway is neither a long-term solution nor a viable 
alternative to additional bridging.  Therefore, it is essential that the Corps immediately 
plan for the construction of more bridging along the Tamiami Trail, as specified in the 
Statement of Managers in the Conference Report of the Water Resources Development 
Act of 2007.  
 
Unfortunately, the LRR provides scant information on what will ultimately provide the 
full restoration that the Park desperately needs, and Congress expects.   Section 6.8 of the 
LRR, “Restoration Beyond the Modified Water Deliveries Project”, barely touches on the 
essential subject of what to do next.   
 
All involved agencies, including the U.S. Army Corps of Engineers (Corps), the 
Department of the Interior, the Florida Department of Environmental Protection, and the 
South Florida Water Management District, have publicly recognized that further steps 
toward restoration must be taken.  This should be fully captured and explained in the 
LRR.  We urge you to incorporate the following language into Section 6.8: 
 

The U.S. Army Corps of Engineers and the Department of the Interior recognize that 
this project must not be the only project for modifying Tamiami Trail, and much 
additional work is needed to adequately restore flows into Northeast Shark River 
Slough, and ultimately reestablish connectivity through the great Everglades 
ecosystem and into Florida Bay. Congress understood that the Modified Water 
Deliveries project alone would not restore the Everglades, and approved further 
restoration for Everglades National Park in the Comprehensive Everglades 
Restoration Plan of 2000.  
 
The tentatively selected plan constitutes a step in achieving the goals and direction 
given in the Statement of Managers for the Conference Report of the Water 
Resources Delivery Act of 2007. It achieves the immediate goal to increase flows to 
Everglades National Park by 1,400 cubic feet per second. The Federal government is 
committed to reaching those goals set out in the Conference Report to achieve flows 
to the Park that “have a minimum target of 4,000 cubic feet per second so as to 
address the restoration envisioned in the 1989 Act… [and] initiate an evaluation of 
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the Tamiami Trail project component of the Comprehensive Everglades Restoration 
Plan authorized by section 601 (b)(2)(C)(viii) of the Water Resources Development 
Act of 2000, or other appropriate authorities, as soon as practicable.” The Federal 
government commits to working with the state of Florida to begin these next steps to 
achieve the higher flows immediately upon the release of a Record of Decision for the 
Preferred Alternative. 

 
We urge you to not delay planning for future Tamiami Trail modifications until data from 
studying the effects of either the preferred alternative or a pilot project for swales (if one 
is approved) are collected and analyzed. It is inappropriate to delay future progress in 
order to research these matters further.  The federal agencies have already justified and 
explained the fact that the environmentally preferred alternative is a 10.7 mile bridge.  
Therefore, while the 1 mile bridge can lead to limited restoration, there is general 
consensus that the preferred alternative will not provide significant benefits alone.   
 
In previous comments submitted by several environmental groups to the Corps, concerns 
about the construction of culvert spreader swales in Everglades National Park were 
addressed.  This LRR presented no analyses on that issue, yet by their mention, it seems 
to imply that the swales remain part of Mod Waters.   We would like specific clarification 
as to whether the swales are a feature of Mod Waters, under the authority of the Secretary 
of the Army and part of the C & SF Project when completed.  Regardless of whether the 
authority lies with the Corps or the National Park Service, we believe that, under Federal 
law and policy, the construction of swales, or a pilot project to test the swales concept, 
may require an EIS.        
 
There is another reason to move forward immediately with significant Tamiami Trail 
bridging: to ensure the continued survival of several of the Everglades’ most imperiled 
species.  As you know, the current water management regime, the Interim Operational 
Plan (IOP), was intended to be temporary, to provide a few years of relief for the highly-
imperiled Cape Sable Seaside Sparrow.  The IOP does not provide a long-term solution 
for the Sparrow, and provides little to no benefit for the Snail Kite and Wood Stork.  
Rather, for almost a decade, the responsible agencies have stressed to the public and to 
the federal courts that these species will only be saved, as well as the Park restored, if 
water flows from WCA 3A into WCA 3B and into Northeast Shark River Slough are 
significantly restored.  Part of the government’s plan for saving these species, and 
complying with the Endangered Species Act, was the removal of, in significant measure, 
constraints to flows under Tamiami Trial.  As we continue to find our way forward with 
restoring the Everglades, we must ensure the survival of its most vulnerable inhabitants in 
the meantime.     
 
Because subsequent steps to the tentatively selected plan are essential, we urge the Corps  
to give high priority to those projects under the Comprehensive Everglades Restoration 
Plan (“CERP”) that would build upon restoring sheetflow through the central and 
southern Everglades, including Water Conservation Area 3 Decompartmentalization and 
Sheetflow Enhancement and Everglades National Park Seepage Management to take the 
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next steps to increase flows through the Everglades and reconnect the lower portions of 
WCA3A and 3B to Everglades National Park and Florida Bay. 
 
Both these projects were authorized as initial projects in WRDA 2000 and must be 
expedited and wholly integrated in order to achieve more benefits for the Everglades. In 
particular, without removing constraints on water levels in WCA 3B, it is physically 
impossible to achieve 4000 cfs into Everglades National Park even if Tamiami Trail is 
further modified beyond this TSP.  These two CERP projects, along with additional 
storage and treatment, are critical to restoration of Everglades National Park, and the 
greater Everglades ecosystem. 
 
We repeat our previous suggestions that another entity beyond the Corps, such as the 
Department of Transportation or Federal Highway Administration, may be better suited 
to design and build a more elevated roadway along Tamiami Trail.  We urge the Corps to 
consider other possibilities now for immediate future restoration planning. At this time of 
limited resources, innovation is essential.  The Corps should work with these and other 
agencies to develop the most efficient means of achieving the goals of Everglades 
restoration.    
 
Thank you for your consideration. 
 
Sincerely, 
 
 
(Signatures waived in order to expedite delivery.) 
 
 
 
 
David Anderson 
Executive Director 
Audubon of Florida 
 
 
Marti Daltry, President 
Caloosahatchee River Citizens 
Association/Riverwatch 
 
 
Kathleen Aterno 
Managing and Florida Director 
Clean Water Fund 
 
 
Kirk Fordham  
Chief Executive Officer 
Everglades Foundation 

 
E. Thom Rumberger 
Chairman 
Everglades Trust 
 
 
Sara E. Fain 
Everglades Restoration Program Manager 
National Parks Conservation Association 
 
 
Bradford H. Sewell 
Senior Attorney 
Natural Resources Defense Council 
 
 
Rae Ann Wessel 
Natural Resource Policy Director 
Sanibel Captiva Conservation Foundation 
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Laura Reynolds 
Executive Director 
Tropical Audubon Society 
 

 
Debra Harrison 
Director, South Florida Program 
World Wildlife Fund

 
 
 
cc:  Coby Dolan, Office of Congresswoman Debbie Wasserman-Schultz 
 Eve Lieberman, Office of Congressman Alcee Hastings 

Susie Perez Quinn, Office of Senator Bill Nelson 
Lauren Robitaille, Office of Congressman Mario Diaz-Balart 
Brydon Ross, Office of Senator Mel Martinez 

 Colonel Paul Grosskruger, U.S. Army Corps of Engineers 
Dan Kimball, Superintendent, Everglades National Park 
Rock Salt, Department of Interior 

 Eric Buermann, Chair, Governing Board, SFWMD 
 Stephanie Kopelousos, Florida Department of Transportation  
 Mike Sole, Secretary, Department of Environmental Protection 
 Carol Wehle, Executive Director, South Florida Water Management District 
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Attn:  Bradley A. Foster 
U.S. Army Corps of Engineers 
701 San Marco Blvd. 
Jacksonville, FL 32207-8175 
 
Dear Mr. Foster: 
 
We are writing to comment on the Tamiami Trail Modifications Draft Limited Reevaluation 
Report (LRR) and Environmental Assessment (EA).  These comments reflect those of the 
Florida Coastal Everglades Long-Term Ecological Research program (FCE-LTER), a National 
Science Foundation-funded program based at Florida International University (FIU) that 
supports long-term ecological research in the Everglades.  Our program is represented by 107 
scientists from 27 institutions, including universities, federal, state and local agencies and NGOs. 
The viewpoints presented here are generated strictly from the science that we conduct and from 
our experiences in the Everglades and do not represent the institutions that employ us or support 
our work.  These comments are directed towards the information provided in the LRR and EA 
presentations and discussion at the public forum held at FIU on April 21, 2008. 
 
We start with the observation that water depths during both the dry and wet seasons in 
Everglades National Park (ENP) are far below what we would consider to occur in a healthy 
ecosystem. For example, dry season water levels are frequently below the soil surface across 
large swaths of Shark River Slough (SRS) – an area that should experience multi-year inundation 
periods. These frequent drying events have resulted in a loss of peat and a degradation of the 
landscape. Similarly, water levels in the eastern marl prairies in ENP adjacent to SRS have also 
experienced severe drought conditions over the last several decades. The hydrologic conditions 
in these prairies are inextricably linked to those in the Slough. These prairies once supported 
abundant wildlife, including extensive alligator nests, but are now depauperate. During the wet 
season, water levels in these regions are also considered well below those occurring during 
natural conditions. Moreover, the operations of the border canals and water management features 
along the Park’s northern boundaries creates variable sheetflow patterns, which, in turn, cause 
further degradation in this system once characterized by large expanses of uninterrupted 
wilderness. Any plan to restore SRS within Everglades National Park that does not lead to 
improvements in all of these factors, including dry and wet season water depths, sheetflow 
directions, and flow volumes must be considered inadequate. 
 
We feel that the revised plan does not address the goal of improving hydrologic conditions in 
SRS, and does virtually nothing to support the re-hydration of the marl prairies. We also feel the 
scientific rigor of the evaluations of the environmental benefits of potential alternatives has been 
compromised, which effectively weakens their support. The proposal to build a 1 mile bridge 
along the eastern edge of Tamiami Trail that allows an 8.5 ft maximum stage in the L29 canal 
will have limited effectiveness in restoring natural conditions in Everglades National Park, due to 
the short length of the bridge, its location and the flow allowance.  We discuss problems 
associated with each of these factors below and provide alternative solutions that would meet the 
long-term goals of modified water deliveries (MWD). 



 
Distance: 
The proposal to further reduce to the extent of the bridge was considerably disappointing.  Aside 
from understandable cost inflation during the years of delay, it appears that alternatives 
supporting longer and/or multiple bridges were also devalued for short-term political and 
economic reasons that appeared to outweigh their obvious long-term environmental benefits. A 
1-mile bridge along a 10.7-mile flow blockade is not an effective plan for restoring sheet-flow to 
Everglades National Park.  
Solution:  Build into the LRR a plan and schedule for long-term implementation of multiple and 
extended bridges recommended in prior plans.  Further delays will only increase the costs of 
necessary construction but more importantly, will allow further deterioration of the ecosystem 
that will cause restoration to become increasingly difficult.   
 
Location: 
We found one of the more confusing aspects of the proposal was the selection of the eastern 
corner of northeast SRS for the proposed 1 mile bridge.  The LRR provided little or no scientific 
support for resultant improvement of (1) hydrological conditions in northeast SRS or (2) 
ecological consequences that would result from constructing a bridge to the east rather than west. 
Indeed, Table 5-1 suggests that the eastern and western bridges (with 8.5 ft stage) would have 
nearly identical effects on biological communities, ecological connectivity to Water 
Conservation Area 3 (WCA-3), ridge and slough processes and most of the endangered species 
that occupy these areas!  Clearly this cannot have resulted from a scientific evaluation of either 
the current ecological setting in these two areas of SRS or of models that would predict 
ecological outcomes under certain hydrologic scenarios.  Little hydrological modeling seemed to 
be incorporated into the evaluation. Based on existing understanding of flow-paths in this region, 
even with modifications in the L-67 extension, it is reasonable to expect that water delivered to 
the northeastern corner of SRS would simply flow back out to the L-31N, requiring additional 
pumping from control structures on the L-29 and L-31N.  If successful re-hydration is dependent 
on this active re-circulation of water, was the cost of its implementation evaluated against the 
additional costs of roadbed modification associated with a western location where water flow 
would follow a more natural flow-path?  There seems little about this eastern bridge location that 
would create more “natural” conditions in the marsh. Instead, the previously proposed western 
location would certainly not only re-hydrate areas of northeast SRS but have greater potential for 
hydrological and ecological restoration significantly downstream of construction. The 2005 
Recommended Plan called for a 2-mile western bridge and a 1-mile eastern bridge seemingly 
because greater deliveries were needed into SRS at the western location. It seems logical that the 
reduced bridge-building would result in a 1-mile western bridge and elimination of the eastern 
bridge.  
Solution:  Reconsider option of western bridge.  Otherwise, the hydrological and ecological 
grounds for the eastern alternative need to be more clearly defined.  If the eastern bridge remains 
the preferred alternative, build a program of hydrological and ecological monitoring in impacted 
areas to address its effectiveness and facilitate adaptive management. This monitoring should 
take place both downstream of construction but also in areas where water and flows may be 
depleted during implementation (i.e., downstream of existing flow ways – S-12 structures). 
 



Stage: 
When compared to water levels that have occurred over the last several decades, an 8.5 ft limit 
will increase the maximum water levels by a ~ 1 ft. We consider that maximum water levels in 
the current system are more than 2 ft below natural conditions. Thus a 1 ft increase cannot be 
considered restoration. Also, a 1 ft increase is likely to result in only minor improvement across 
only small portions of the eastern marl prairies, most of which lie at ground surface elevations 
~1.5 ft higher than those found in the Slough.  Moreover, the LRR does not address how dry 
season water depths will be affected. As mentioned above, the dry season water levels across 
large portions of SRS are often below the soil surface. Restoration of this system cannot occur 
with adjustments to only the maximum wet season water depths. Dry season conditions must 
also be considered.  The LRR evaluation promoted a 8.5 ft stage over 8 ft height in L-29 but it 
was disappointing to find only a superficial evaluation of the previously proposed 9.7 ft stage 
height. By comparing 8.0 and 8.5 ft stages against a “do nothing” alternative, the selection 
process is biased toward a weakly effective result. Instead, the impact of a full suite of stage 
heights should be evaluated and compared.  Again, the ecological effectiveness of the two 
compromised alternatives (8 vs. 8.5 ft) seem to have been ‘copied and pasted’ from one column 
to another rather than resulting from a systematic understanding of the consequences of these 
two different hydrologic settings. Although the natural Everglades water movement was 
characterized by long durations of sheet flow there is increasing evidence that catastrophic 
events helped shape this ecosystem (e.g. fires, hurricanes, etc.).  Allowing a greater variation in 
maximum stage (and larger bridge openings properly located) would allow more heterogeneity in 
flow volumes.  A major problem across the Everglades is that large portions of the 
compartmentalized system are subjected to regulation schedules which are not linked to rainfall 
causing entire areas to be either too wet or too dry.  Designs should allow for heterogeneous 
flows (including occasional very high water scouring events) which reflect trends in rainfall 
amounts and which will in turn support ridge and slough development.    
Solution: Allow the maximum stage values (and thus hydraulic head) driving water into SRS 
respond to rainfall naturally to allow heterogeneous flow patterns and ridge and slough habitat to 
develop. 
 
In conclusion, we hope that the LRR carefully considers the environmental consequences of 
alternative plans relative to the overall goals of Everglades restoration.  We are especially 
concerned that effective restorative plans are being perpetually delayed causing further 
deterioration of the system and escalation in implementation costs. We hope the LRR includes a 
time-line that shows a schedule of completion for not only this small first step but also specifies 
when the overall long-term objectives will be met.  
 
Thank you for soliciting public input to the plan. 
 
Sincerely,  

 
Evelyn E. Gaiser, Ph.D., René Price, Ph.D., Mike Ross, Ph.D., Len Scinto, Ph.D. 
On Behalf of the Florida Coastal Everglades LTER 
Florida International University, Miami, FL 33199 





















 
South Florida/Everglades Office 

2700 SW 3rd Ave, Ste. 2F, Miami, FL 33129 
TEL: [305] 860-9888  FAX: [305] 860-9862 

 
May 9, 2008 
 
Bradley A. Foster 
U.S. Army Corps of Engineers 
Jacksonville District 
701 San Marco Boulevard 
Jacksonville, FL 32207-8175 
TTMComments@usace.army.mil 
 
Dear Mr. Foster: 
 
The Sierra Club, the country’s oldest and largest grassroots environmental 
organization with more than 750,000 members nationwide and 30,000 in Florida, 
thanks you for the opportunity to comment on the Limited Reevaluation Report 
on Tamiami Trail. 
 
The Sierra Club has been advocating for Everglades restoration for almost half a 
century. In 1968, we helped stop the largest airport in the world from being built 
off of the Tamiami Trail, and scuttle plans to turn the 1928 road into four-lane 
lane highway. 
 
Since the 1989 Everglades Expansion Act, Sierra Club has sought the restoration 
of natural fresh water flow across Shark River Slough. Unimpeded fresh water 
flow is critical to maintaining the ridge and slough landscape. The water 
transports sediments and nourishment to plants and wildlife throughout 
Everglades National Park. This flow also prevents loss of organic peat and is 
critical to the health of wildlife in Florida Bay by preventing hyper salinity. 
Restoring the natural flow may also be crucial to the Everglades short term 
existence. Under the specter of global warming, restored flow may be the only 
chance to hold back salt water’s northern march up the slough and sending the 
Everglades back into the sea. 
 
There are only two possible ways to restore natural flow into Shark River Slough  
 
One is to eliminate the road.  
 
The other is to elevate it. 

mailto:TTMComments@usace.army.mil�


 
We have repeatedly supported elevation of an 11-mile stretch of Tamiami Trail 
widely referred to as the "Everglades Skyway”. In numerous press statement, 
reports and documents, the Corps of Engineers has identified the Skyway as the 
environmentally-preferred alternative as well as a “Best Buy.” The National Park 
service and the U.S. Fish and Wildlife Service have also identified the Skyway as 
the best environmental solution for the Modified Waters delivery project. The 
Science Coordination Team to the South Florida Ecosystem Restoration Task 
Force also wrote in 2001 that the Skyway was the best alternative. While no 
agency disputes the environmental supremacy of the Skyway, the Corps has 
consistently ruled it out for one reason – cost.  
 
Unfortunately, for two decades, our government has looked at the Modified 
Waters Delivery project as a stand-alone project without planning for the full 
restoration of the Slough. That mindset has to change if we have any chance of 
saving the Everglades. 
 
Sierra Club’s preferred alternative continues to be the Skyway as it has in every 
Mod Waters decision.  We have preferred to see the Skyway built under the 
Modified Waters Delivery Project for a few reasons:  
 

• The Skyway is the only project that we believe fulfills the intent of the 
Everglades Expansion Act. 

• There are no other federal or state plans on the table to restore Shark River 
Slough.  

• Building the Skyway as one project would be the most efficient use of tax 
dollars. 

• It would be completed faster than in two projects. 
 

We had been willing on numerous occasions to consider Modified Waters the first 
of a two-step process, but the all plans presented had serious roadblocks:  
 

• The plans usually required Florida DOT to place asphalt on the non-bridge 
roads increasing costs and lending permanence to the project, 

• The plans were very costly per mile compared to the Skyway. 
• The projects required elaborate plans for maintaining traffic 
• The projects paved over substantial acreage in the Park 
• Government never presented the second step, forcing many to wonder if 

the first step was the only step. 
 
The Sierra Club’s main objective is to see Shark River Slough restored. If that can 
be done timely and cost effectively in one project, we would lend our support. If 
we believed that it could be achieved timely and cost effectively in two 
consecutive projects, part in Mod Waters and part in another, we could support 
that as well. 
 



But we must see some verifiable commitment to a second project before we can 
give our support to a first. We must know that the first project will not stand for a 
decade while a second project becomes too expensive and ultimately abandoned. 
 
These are some of the fundamental questions that must be answered by 
government in the coming months: 
 

1) What are the concrete steps that will follow the TSP leading to restoration 
of Shark River Slough? 

 
So far we know of none. Section 6.8 of the LRR, “Restoration Beyond the 
Modified Water Deliveries Project”, barely touches on the essential subject of 
what to do next.   
 

2) How long will it take until more bridging can take place? 
 

That is unclear; however, the laying of asphalt appears to be cost-effective only if 
there is a 10 year delay between the TSP’s completion and the completion of 
more bridging. The remainder of the bridging should start immediately after the 
first project or be simultaneously constructed. 
 

3) What are the cost increases expected for the next phase of bridging as a 
result of choosing this alternative? 

 
Based on the Corps’ inflation and risk figures provided for the Skyway, just a four 
year delay could add nearly a billion dollars to the next phase of bridging. Time is 
money. 
 
 
Cost: 
 
We are very disappointed in the way that the Corps calculates its costs. The plan 
that we felt had the most merit in the LRR and one we supported was the Blue 
Shanty plan developed by Everglades National Park. The plan restored natural 
flow to a corner of WCA 3 and Shark River Slough. Although it entailed only a 
one mile bridge, it provided the greatest environmental benefit per dollar and 
transitioned easily into the Skyway. The plan should have been comparable to the 
TSP in cost as it involved the same length of bridge and required only temporary 
fill on the Blue Shanty Canal. Instead the Corps estimated the cost far above 
prevailing bridge and fill transport costs and ruled it out.  
 
Similarly the Skyway was thrown out of contention based on it being estimated at 
$1.6 billion. This figure was presented to the press and to the South Florida 
Ecosystem Task Force in documents without a breakdown. The actual cost of the 
Skyway though was $600 million with $1 billion in inflation and risk costs based 
on the project starting in 2012 and ending in 2020. There is no reason it would 



take four years to start the project and most contractors say the 11-mile Skyway 
could be built in four years or less, not eight. In fact in the 2005 SEIS, the Corps 
said it could be done in 3.  
 
The TSP is roughly $250 million, almost half of the actual Skyway cost, yet it 
only provides 1/10 of the bridging. It also involves placing asphalt on 10 miles of 
roadway. Placing asphalt on the roadway is neither a long-term solution nor a 
viable alternative to additional bridging.  By building the TSP, the Corps is also 
increasing the cost of building the rest of the Skyway by delaying the time the 
Skyway could be built. 
 
Compressed schedule may have compromised process 
 
We believe that in order to achieve an October 2008 ground breaking date the GRR may 
not have follow the standard procedures normally required by the EIS process. The 
scoping process seemed squeezed-in, almost presented as an afterthought, after decisions 
were already made. The Corps only met with environmental groups days before a 
presentation to the Task Force and one day before the LRR was released. Opportunities 
for input were limited. State negotiations to change the plan significantly from an 8.0 
canal stage to an 8.5 (and thus requiring 10 miles of asphalt) in the last three weeks 
before the LRR release seemed contrary to the public process we had expected.  
 
 
Culvert Spreader Swales  
 
LRR presented no analyses on that issue, yet by their mention, it seems to imply that the 
culvert spreader swales remain part of Mod Waters.  We believe that this action or any 
pilot project requires an EIS. We do not feel that constructing more than 60 football fields 
of swales in a national park will make culverts any more viable as a solution for restoring 
flow Shark River Slough. The only solution is to remove the road as a barrier.  
 
Endangered Species 
 
Part of the government’s plan for saving the Cape Sable Seaside Sparrow, the Snail Kite 
and the Wood Stork, and complying with the Endangered Species Act, was the removal 
of, in significant measure, constraints to flows under Tamiami Trial. That provides more 
reason why significant bridging must commence immediately 
 
Congressional Intent 
 
Congress indicated in WRDA 2007 that it wanted to see 4,000 cfs in Mod Waters. The 
only plan that comes close to achieving that goal is the Blue Shanty Plan or the Skyway. 
 
CERP 
 



The next phase of bridging could be part of the CERP if it were moved up on the 
schedule to immediately follow the TSP. Right now it is not. 
 
 
Global Warming: 
 
Both Everglades National Park and the Miami-Dade Global Warming Advisory Task 
force have issued dire warnings for the Everglades. Its predictions are predicated on salt 
water flowing north up and unrestored Shark River Slough.  
 
The Miami-Dade predictions are at: 
http://www.miamidade.gov/derm/library/08_04_22Statement_on_Sea_Level.pdf  
 
Their recommendations, which include the Everglades, are at: 
http://www.miamidade.gov/derm/climate_change.asp 
 
The TSP should have considered what the predicted timelines are for sea level rise and 
done an analysis of how much fresh water flow might be needed and by when to counter 
the salt water. Sea level rise is the greatest short term threat to the Everglades and one 
that should guide every decision the Corps makes, especially those will affect the 
timeliness of delivering restored flow to through Shark River Slough to Florida Bay. The 
massive economic and social cost of losing the Everglades, western urban areas of South 
Florida and the water supply to sea level rise must be factored in when determining if the 
project is cost effective. 
 
Conclusion: 
 
Most top scientists agree that an 11-mile elevated roadway or a close approximation will 
have to be built to restore Shark River Slough and connect the southern Everglades to the 
North. Without a restored flow Florida Bay will continue to decline and Everglades 
National Park will remain parched, while areas to the north flood. Restoration of the 
Slough may, in the case of sea level rise, be an important factor in determining if the 
Everglades will even exist and if much of South Florida can continue to be viable as a 
place to live. These are heavy stakes. Government must have a plan. The public has now 
been presented with the TSP, a one mile bridge and 10 miles of asphalt. Now is time for 
the federal government and the state of Florida to craft the plan for the rest. Government 
officials can find funds from alternate sources such as existing tolls and mitigation funds. 
They should seek federal and state transportation dollars meant to build bridges. They 
should collaborate with local governments, business, and civic organizations who want 
the Skyway to secure the remaining bridging, before asking for unconditional support for 
the TSP. 
 
If this is indeed a two-step process, the state of Florida and the Federal Government must 
craft a consecutive second step or even a simultaneous project before the TSP Record of 
Decision is reached. Only that action can give the public confidence that this isn’t the 
only step for a long time to come. If the two step process can’t work, we should just find 
a different structure to get it all done at once. 

http://www.miamidade.gov/derm/library/08_04_22Statement_on_Sea_Level.pdf�
http://www.miamidade.gov/derm/climate_change.asp�


Sincerely, 
 
 
 
Jonathan Ullman 
South Florida/Everglades Senior Representative 
Sierra Club 
Miami, FL 
 
PDF Attachments:  
 
Dec. 2005 Tamiami Tail SEIS Appendix L (Public involvement-- contains Sierra 
Club comments Pg. 138. 
 
Dec. 2005 Tamiami Tail SEIS Appendix F (Coordination Act Report) 
 
Dec. 2005 Tamiami Tail SEIS Main Document 
 
National Academy of Sciences’ CROGEE Flow Executive summary 2003 
 
Task Force’s Science Coordination Team letter to Corps endorsing Skyway, 2001 
 
 
 
 
 
 



























































May 11,2008

LTG Carl A. Strock
Commanding General & Chief of Engineering
U. S. Army Corps of Engineers - ATTN CECG
441 G Street NW
Washington, DC 20314-1000
carl. a.strock.ltg@usace.army.mil
Fax: 202/761-4463

Rebecca S. Griffith, Chief, Planning Division
Bradley A. Foster
US Army Corps of Engineers
Planning Division, South Florida Section
P. O. Box 4970
Jacksonville, FL 32232-0019
TTMComments@usace.army.mil
Fax: 904/232-3442

Re: Formal Comments - Groundwater Impacts Not Considered
Tamiami Trail Modifications Limited Reevaluation Report

Dear LTG Strock, Ms. Griffith and Mr. Foster:

Background
On March 21, 2004 and March 5, 2008 I provided comments on the proposed elevation of the Tamiami

Trail, purportedly promoted as a form of Everglades restoration. Although a copy of my comment letters was
included in your agency's "DRAFT Tamiami Trail Mmodification Limited Reevaluation Report & Environmental
Assessment" dated April 11, 2008, there was no evidence that your agency took a hard look at the alternatives or
impacts described in my comment letters. In fact, there is no evidence that your agency even eonsidered the
alternatives or impacts described in my previous comment letters. Specifically, there is no scientific evidence that
elevating the Tamiami Trail will result in an increase in flow through the Everglades.

Failure to Consider Groundwater Impacts
Your agency failed to consider alternatives that are known to increase flows of both surface and

groundwaters. Those alternatives include reductions in existing groundwater and surfacewater withdrawals from the
Everglades Basin by agricultural, municipal and industrial users. Those withdrawIs are not confined to mechnical
pumping (e.g., supply wells and dewatering pumps). They include nonmechanical dewatering of the aquifer system
by excavations (e.g., mine pits) throughout the Everglades, due to increased evaporative loss and volumetric
displacement of groundwater into excavated areas. The mechanisms and environmental impacts of these types of
water reductions are described in more detail in my 2006 publication titled, "Nonmechanical dewatering of the
regional Floridan aquifer system. A copy of that peer-reviewed publication is attached to this comment letter.

The action alternatives considered by your agency failed to consider the fact that all would require
considerable sources of "aggregate" (e.g., sand and rock) for construction. Aggregate is mined from the matrix of
the Floridan aquifer system, generally from the shallow surficial aquifer. Examples include rock mining in the Everglades
authorized under a single permit to 10 mining companies by your agency several years ago, resulting in Sierra's suit against your
agency and the US Fish and Wildlife Service (FWS) and rulings by Judge Hoeveler in 2006 and 2007.

Removal of the aquifer matrix by mining REDUCES water availability and results in significant adverse
environmental impacts to both wetlands and uplands (see the attached 2006 publication). An additional ~ 11,000
acres of the Everglades is proposed for aggregate mining by Rinker and Florida Rock Industries immediately up
gradient (north) of this proposed Tamiami Trail Modifications project. Thousands of additional acres in the
Everglades Basin is proposed or has been excavated into the aquifer system by your agency under the guise of
"reservoirs" for Everglades "restoration. All will result in further REDUCTIONS in water availability to the Everglades
ecosystems, including the area at issue in the proposed Tamiami Trail Modifications project.
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Dewatering of the Floridan aquifer by mining and mechnical pumping results in catastrophic, destructive
wildfires, such as the muck fires that have been burning for days in the Everglades due to the dewatering of Lake
Okeechobee. The mechanisms and environmental impacts of these catastrophic, destructive wildfires are described
more fully in my 2007 publication titled, "More Inconvenient Truths: Wildfires and Wetlands, SWANCC and
Rapanos. A copy of that peer-reviewed publication is attached to this comment letter. Adverse human impacts from
these fires include asthma and other types of respiratory/pulumonary distress, as has been the case with the current
muck fires in the Everglades.

Failure to Conduct a Comprehensive Cumulative Impacts Analysis
The Environmental Analysis (EA), Environmental Impact Statement (EIS) and Cumulative Impacts

Analysis conducted by your agency and the FWS all failed to consider the cumulative adverse impacts associated
with your proposed agency action for this project, as well as your past and proposed approvals of other mining and
construction projects in the Everglades Basin. The approach for conducting a Cumulative Impacts Analysis was
described by the U. S. Council on Environmental Quality's 1997 Cumulative Effects Report. A synopsis of that report is attached.

Because both your agency and the FWS failed to consider all of the cumulative impacts of the proposed
project, your agency's conclusions by Mr. Woodley, Jr. on January 25,2006 regarding the "Means to Avoid or
Minimize Adverse Effects" also failed to account for cumulative impacts. For example, in Table 6 of the FWS's
"Florida Panter Habitat Matrix" only the "Project Footprint" was considered, rather than the additional dewatering
and destructive wildfires that the proposed alternative would cause in the Everglades.

Conclusions
In closing, I concur with the conclusion stated by Dexter W. Lehtinen in his letter dated January 9, 2006,

that the proposed alternative (and considered alternatives) is not consistent with the purpose in PL 10 1-229 WRDA
2000. The estimated cost of approximately $255 million in tax dollars for the proposed large-scale construction
project ignores the fact that adequate water could be supplied to the entire Everglades Basin, at no cost to the tax
payers, if your agency and FWS would identify all related cumulative impacts, issue no additional permits in the
Everglades that would reduce water availability to the Everglades ecosystems and require mandatory avoidance and
minimization of groundwater use and dewatering associated with existing permits you have issued in the Everglades
basin.

Sincerely,

xla /T~~<lJ-- JU
Sydney T. Bacchus, Ph. D.
Hydroecologist

Attachments
Bacchus 2006
Bacchus 2007
Synopsis ofThe U. S. Council on Environmental Quality 1997 Cumulative Effects Report
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WHAT ARE CUMULATIVE IMPACTS?
SYNOPSIS OF THE U. S. COUNCIL ON ENVIRONMENTAL QUALITY

1997 CUMULATIVE EFFECTS REPORT

1. Cumulative impacts (effects) are not some nebulous, new concept that defies comprehensive,
evaluation, or quantification. In fact, the large-scale, wide-spread damage to the environment from
cunlulative impacts was recognized at least by 1969, when the term was defined by 40 CFR § 1508.7 as
follows:

"the impact on the environment which results from the incremental impact of the action when
added to other past, present, and reasonably foreseeable future actions regardless of what
agency (Federal or non-Federal) or person undertakes such other actions."

2. Based only on the information provided in the comment letter, it is difficult to imagine that
anyone could attempt to make a serious argument that the "past, present, and reasonably foreseeable
future actions" of this proposed project, in conjunction with the cumulative impacts that already have
occurred in east-central Florida could be considered anything but contrary to the public interest. This
conclusion is drawn particularly with respect to the current state of the Floridan aquifer system and the
adverse impacts this proposed project would have on ground water and all of the intimately-connected
surface water resources, including wetlands and other riparian areas. Yet, there is no reference in the
Public Notice to cumulative impacts. Approximately half of the yearly totals listed in the January 27,
2001 Daytona Beach News-Journal article by Catron were Nationwide General projects, based on my
personal communication with the author (see http://www.n-jcenter.com/2002/Jan/27/ENV1.htm). The
cumulative impacts of all of those NWP projects have not been considered, but combined with the
proposed project, are significant and adverse.

3. For the benefit of those having difficulty comprehending cumulative impacts, the U. S. Council
on Environmental Quality, Executive Office of the President published a report in January 1997 entitled,
"Considering Cumulative Effects Under The National Environmental Policy Act" (Cumulative Effects
Report). Some of the information in the Cumulative Effects Report particularly is useful in illustrating
the types of things that must be considered for a scientifically-valid evaluation of the actual impacts of
projects routinely authorized and / or permitted under the CWA by the COE in Florida. Table E-1 of the
Cumulative Effects Report summarizes the basic principles of a cumulative effects analysis. The
Executive Summary of that Cumulative Effects Report expands on these basic principles, stating, in
relevant part:

".....The handbook presents practical methods for addressing coincident effects (adverse or
beneficial) on specific resources, ecosystems, and human communities of all related activities, not
just the proposed project or alternatives that initiate the assessment process." [page v]

"The process of analyzing cumulative effects can be thought of as enhanCing the traditional
components of an environmental impact assessment: (1) scoping, (2) describing the affected
environment, and (3) determining the environmental consequences. Generally it is also critical to
incorporate cumulative effects analysis into the development of alternatives for an EA or EIS.
Only by reevaluating and modifying alternatives in light of the projected cumulative effects
can adverse consequences be effectively avoided or minimized. Considering cumulative effects
is also essential to developing appropriate mitigation and monitoring its effectiveness." [page v,
emphasis added]

".....By evaluating resource impact zones and the life cycle of effects rather than projects, the
analyst can properly bound the cumulative effects analysis." [page v]

Determining the cumulative environmental consequences of an action requires delineating
the cause-and-effect relationships between the multiple actions and the resources, ecosystems,
and human communities of concern ....Then they must describe the response of the resource to
this environmental change....." [page vi]

".....Address the sustainability of resources, ecosystems, and human communities." [Table E-l,
page vii, emphasis added]
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3. The introductory chapter of the Cumulative Effects Report elucidates the purpose of analyzing
cumulative impacts. Table 1-1 in that chapter provides a list of federal agencies, with examples of the
types of situations in which cumulative impacts are (or should be) involved. The COE is the first agency
listed in Table 1-1. The example provided in Table 1-1, for the COE's consideration of cumulative impacts
is provided below, following the Congressional testimony excerpt explaining the purpose of evaluating
cumulative impacts, and other relevant excerpts from the introductory chapter:

"...as a result of the failure to formulate a comprehensive national environmental
policy...environmental problems are only dealt with when they reach crisis proportions.....
Important decisions concerning the use and shape of man's environment continue to be made in
small but steady increments which perpetuate requirements." [page 2, emphasis added]

"....Cumulative effects analysis should be the tool for federal agencies to evaluate the
implications of even project-level environmental assessments (BAs) on regional resources."
[page 3, emphasis added]

"incremental loss of wetlands under the national permit to dredge and fill and from land
subsidence" [Table 1-1, page 2, emphasis added]

4. The fact the Floridan aquifer system has suffered irreparable damage in the form of subsidence,
contamination, and depletion, to the point where Congress has authorized approximately $8 billion
dollars in tax relief for experimental remedies in south Florida alone, should be sufficient evidence to
conclude the environmental problems in Florida have reached crisis proportions. The reason for this
crisis can be found in the fact that cumulative impacts have not been considered. Figure 1-2 of the
Cumulative Effects Report is a flow chart depicting the results of a review of 89 EAs announced in the
Federal Register during the first six months of 1992, to determine how many EAs correctly treated
cumulative impacts. Only three were found to have correctly considered cumulative impacts.

5. The principles of cumulative impacts are further summarized in Table 1-2. With respect to the
information provided in Table 1-2 and this case, the "given resource" is the Floridan aquifer system.
Some of the more relevant parts of Table 1-2, with respect to the issues addressed in this affidavit, are as
follows:

"2. Cumulative effects are the total effect, including both direct and indirect effects, on a given
resource, ecosystem, and human community of all actions taken, no matter who (federal,
nonfederal, or private) has taken the actions." [emphasis added]

"5. Cumulative effects on a given resource, ecosystem, and human community are rarely aligned
with political or administrative boundaries."

"7. Cumulative effects may last for many years beyond the life of the action that caused the
effects.....(e.g., acid mine drainage, radioactive waste contamination, species extinctions).
Cumulative effects analysis needs to apply the best science and forecasting techniques to assess
potential catastrophic consequences in the future." [emphasis added]

"8. Each affected resource, ecosystem, and human community must be analyzed in terms of its
capacity to accommodate additional effects, based on its own time and space parameters....The
most effective cumulative effects analysis focuses on what is needed to ensure long-term
productivity or sustainability of the resource." [emphasis added]

6. Eight scenarios of accumulating effects are described in Table 1-3 of the Cumulative Effects
Report. Examples of the eight scenarios ("Types") of cumulative impacts that are specific to Florida
(based on the "Main Characteristics" in Table 1-3) are relatively easy to identify. Some of the examples
already are occurring in Florida, at crisis proportions, while others are building to such levels. All of the
examples could have been triggered solely by the General permits authorized by the COE in Florida.
Type 1 (frequent and repetitive effects on an environmental system) is exemplified by the extensive
destruction of forested wetlands - particularly pond-cypress wetlands - with no "regrowth" or
replacement. Type 2 (delayed effects) is exemplified by collapse of the aquifer structure - sinkholes 
from groundwater mining, and exposure of coastal organisms and human communities to slow-acting
contaminants (e.g., endocrine disruptors) from aquifer-injected effluent and other wastes. Type 3 (high
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spatial density of effects on an environmental system) is exemplified by pollution discharges into the
aquifer from nonpoint sources. Type 4 (effects occur away from the source) is exemplified by breached
groundwater "divides" causing diversions from one watershed as a result of groundwater pumping in
another watershed. Type 5 (change in landscape pattern) is exemplified by fragmentation of critical
wildlife migration corridors (e.g., Florida black bear migration corridor). Type 6 (effects arising from
multiple sources or pathways) could be exemplified by synergism among contaminants injected into the
aquifer. Type 7 (secondary effects) is exemplified by any and all type of development following highway
construction. Type 8 (fundamental changes in system behavior of structure) is exemplified by large-scale
flow reversals in the Floridan aquifer system, such that the aquifer system that formerly discharged
ground water to springs, streams, wetlands, and coastal areas, now is sucking water from those same
systems.

7. The Cumulative Effects Report further explains that, "in simplest terms, cumulative effects may
arise from single or multiple actions and may result in additive or interactive effects." Table 1-4 of the
Cumulative Effects Report is a matrix showing the four combinations of single and multiple actions
combined with either additive or interactive processes. Again, examples of the four types of
action/process outcomes (based on the matrix) that are specific to the situation in Florida are provided.
The single action/additive process combination is exemplified by linear transportation projects (General
Category 14) and particularly wetland road which result in continual deaths of wildlife and generally
disrupt natural flow patterns. Another example is stormwater management facilities (General Category
43) excavated near depressional wetlands that result in continual draining of those wetlands. Mining
activities (General Category 44) are yet another example of this type of cumulative impact, similar to
excavated stormwater facilities in the continual draining of wetlands, but on a much larger scale. This
combination also is exemplified by dewatering activities, such as those authorized under General
Category, that result pathogenic fungal infections of tree roots that later result in the death of those trees.
The single action/interactive process combination is exemplified by stormwater management facilities
(General Category 43) that act as "attractive nuisances" to wildlife, exposing them to biomagnifying
contaminants such as heavy metals they would not be exposed to in natural wetlands. The multiple
actions/additive process combination is exemplified by single-family housing (General Category 29),
residential, commercial, and institutional development projects (General Category 39) and agricultural
activities (General Category 40) that all contribute to drawing down the Floridan aquifer system. The
multiple actions/interactive process is exemplified by any combination of the General Categories
referenced in this paragraph that lead to both the reduction in pristine aquifer discharges to Florida's
coastal waters (disrupting salinity regimes), in conjunction with induced aquifer discharge of injected
sewage effluent (stress from nutrient-loading and other contaminant).

8. The second chapter of the Cumulative Effects Report describes the importance of proper scoping.
It is important to note that the General Categories of projects routinely authorized by the COE in Florida
result in virtually all of the cumulative effects issues listed under Item 7 of Table 2-1 of the Cumulative
Effects Report. The discussion regarding identifying geographic boundaries uses Figure 2-1 of the
Cumulative Effects Report to illustrate the "utility of using the ecologically relevant watershed boundary
of the Anacostia River basin rather than the political boundaries of local governments to develop
restoration plans." Although watersheds are logical geographic units in many areas of the U. 5., this is
not the case in Florida. Extensive groundwater mining of the karst Floridan aquifer system does not
recognize watershed boundaries any more than it recognizes political boundaries, and has resulted in
breached groundwater "divides". Consequently, geographic boundaries of resources in Florida now must
be expanded to coincide with the natural boundaries of the regional aquifer system. Table 2-2 of the
Cumulative Effects Report illustrates how an aquifer is an appropriate geographic area for a cumulative
impacts analysis involving water quality. In Florida, the regional aquifer also is an appropriate
geographic area for evaluating virtually every other resource listed in Table 2-2 of the Cumulative Effects
Report. The following quote from Chapter 2 of the Cumulative Effects Report reiterates the importance
of expanded geographic boundaries for a scientifically-based cumulative impacts analysis:

"....Analyzing cumulative effects differs from the traditional approach to environmental impact
assessment because it requires the analyst to expand the geographic boundaries and extend the
time frame to encompass additional effects on the resources, ecosystems, and human
communities of concern." [page 12]

9. Chapter 3 of the Cumulative Effects Report illustrates how to describe the affected environment
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during a cumulative impacts analysis. For example, "the analyses and supporting data should be
extended in terms of geography, time, and the potential for resource or system interactions." [page 23,
emphasis added] Numerous components of the affected environment are listed, with examples of
various issues to be considered under each component. All of the components and issues listed in
Chapter 3 of the Cumulative Effects Report are capable of resulting solely from the cumulative impacts
triggered by the General permits authorized by the COE in Florida. Examples of components and issues
particularly relevant to this case include the following [NOTE - the following "Surface Water" issues are
equivalent to "Ground Water issues for Florida];

"Surface Water
Water shortages from unmanaged or unmonitored allocations of the water supply that
exceed the capacity of the resource.

Deterioration of recreational uses from nonpoint-source pollution, competing uses for the
water body, and over-crowding." [page 25, emphasis added]

"Ground Water
Water quality degradation from nonpoint- and multiple-point sources of pollution that
infiltrate aquifers.

Aquifer depletion or salt water intrusion following the overdraught or groundwater for
numerous uncoordinated uses." [page 25, emphasis added]

"Wetlands
Habitat loss and diminished flood control capacity resulting from dredging and filling
individual tracts of wetlands.

Toxic sediment contamination and reduced wetlands functioning resulting from irrigation
and urban runoff." [page 25]

"Ecological Systems
Habitat fragmentation from the cumulative effects of multiple land clearing activities,
including logging, agriculture, and urban development.

Loss of fish and wildlife populations from the creation of multiple barriers to migration
(e.g., dams and highways)." [page 25, emphasis added]

"Socioeconomics
Over-burdened social services due to sudden, unplanned population changes as a
secondary effect of multiple projects and activities." [page 25, emphasis added]

10. Chapter 4 of the Cumulative Effects Report explains how to determine the environmental
consequences of cumulative effects. Table 4-3 provides an example of a narrative description of effects
on various resources, illustrating how the significant cumulative loss of wetlands occurs. With respect to
the issues addressed in this affidavit, some of the other more relevant points in that chapter (beginning
with "Step 10") are as follows:

"Modify or add alternatives to avoid, minimize, or mitigate significant cumulative effects."
[page 37]

"In preparing any assessment, the analyst should gather information about the cause-and
effect relationships between stresses and resources.... " [page 38]

"If cause-and-effect relationships cannot be quantified, or if quantification is not needed to
adequately characterize the consequences of each alternative, qualitative evaluation procedures
can be used. The analyst may categorize the magnitude of effects into a set of number classes
(e.g., high, medium, or low) or provide a descriptive narrative of the types of effects that may
occur..... " [page 41]

"....As discussed above, the magnitude of an effect reflects relative size or amount of an effect.
Geographic extent considers how widespread the effect might be. Duration and frequency refers
to whether the effect is a one-time event, intermittent, or chronic.... " [page 44]
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".. .In most cases, however, avoidance or minimization are more effective than remediating
unwanted effects. For example, attempting to remove contaminants from air or water is much
less effective than preventing pollution discharges into an airshed or watershed. Although such
preventative approaches can be the most (or only) effective means of controlling cumulative
effects, they may require extensive coordination at the regional or national scale (e.g., federal
pollution control statutes)." [page 45]

11. The final chapter of the Cumulative Effects Report addresses "Methods, Techniques, and Tools
for Analyzing Cumulative Effects." As a guide, Table A-I (page A-8) provides a hypothetical checklist
for identifying potential cumulative effects of a highway project (e.g., General Category 14 "linear
transportation projects"). "Methods 9: Ecosystem Analysis" (page A-37) also is an important entry, based
on the concerns expressed in this affidavit. Other aspects of this chapter that are most relevant to the
problems addressed in this affidavit are as follows:

"....Fortunately, the methods, techniques, and tools available for environmental impact
assessment can be used in cumulative effects analysis....." [page 49]

"Although the NEPA practitioner must draw from the available methods, techniques, and
tools it is important to understand that a study-specific methodology entails using a variety of
methods to develop a conceptual framework for the analysis...." [page 50]

"Ecosystem analysis involves considering the full range of ecological resources and their
interactions with the environment. This approach can improve cumulative effects analysis by
providing the broad regional perspective and holistic thinking needed to address the following cumulative
effects principles: [page A-37]

"Focus on the resource or ecosystem.... " [page A-37]

"Use natural boundaries.... [page A-37]

"Address resource or ecosystem sustainability..... " [page A-37]

"Traditionally, environmental impact assessment has considered air quality, water resources,
wildlife, and human communities as separate entities for analysis. This separation of resources
has obscured many cumulative effects. Recognition of the interconnectedness of land, water, and
human resources has driven many federal and state agencies to undertake ecosystem or
watershed approaches to environmental protection....." [page A-37]
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Andrew E. Steams 

Direct Line: (305) 789-3412 
Fax: (305) 789-3395 
Email: asteams@swmwas.com 

STEARNS WEAVER MILLER 
WEISSLER ALHADEFF & SITTERSON, P.A. 

Miami 1 Ft. Landerdale 1 Tampa 

Museum Tower, Suite 
2200 
150 West Flagler Street 
Miami, Florida 33130 

May 9,2008 

Via Email and FedEx 

Colonel Paul Grosskruger 
U.S. Army Corps of Engineers, 
Jacksonville District 
701 San Marco Boulevard 
Jacksonville, FL 32207-8175 

RE: Airboat Association of Florida Comments to the 
Modzjied Water Deliveries to Everglades National Park 
Tamiami Trail ModiJications Limited Reevaluation 
Report and Environmental Assessment (LRlUEA) 

Dear Colonel Grosskruger: 

The Airboat Associationof Florida ("AAoF") hereby submits its comments tothe U.S. Army 
Corps of Engineers ("USACE") Modified Water Deliveries to Everglades National Park Tamiami 
Trail Modifications Limited Reevaluation Report and Environmental Assessment ("LRR/EKA'). 
These comments are specifically directed to the U.S. Army Corps of Engineers' ("USACE") 
proposed acquisition of AAoF-owned real estate interests as referenced within the LRREA. The 
AAoF also incorporates by reference its May 7, 2007, comments submitted in response to the 
USACE Draft Third Supplemental Environmental Impact Statement (TSEIS), all comments made 
by the AAoF at public meetings, and all correspondence directed to and from the AAoF and the 
USACE relating to the USACE's proposed acquisition of real estate interests from the AAoF. 

The AAoF objects to the LRR/EA to the extent it delineates the taking of the AAoF's 
property by the USACE where a taking of AAoF property was explicitly precluded under the 
Everglades National Park Protection and Expansion Act of 1989 ("Expansion Act"). 

The Expansion Act expanded the size of the Everglades National Park ("ENP"). The AAoF 
owns a ten (10) acre parcel of property adjacent to and wholly outside of the boundaries of the 
expanded ENP, as expanded by PL 101-229. As the USACE states in the LRRIEA: 
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The Airboat Association of Florida property was explicitly excluded 
from acquisition under the Expansion Act. 

The Airboat Association's ten-acre parcel located off of Tamiami 
Trail was exempt from the ENP boundary. 

This [AAoF] Property was explicitly excluded from acquisition under 
the Expansion Act. 

The Airboat Association of Florida was specifically excluded from 
the boundary of the ENP map at the time Public Law 101-229 was 
enacted. 

Nevertheless, the USACE's contends that real estate interests in the AAoF's property must 
be taken by the USACE without providing the legal justification for the purchase of such an interest. 

A perpetual flowage easement up to elevation 8.5 feet and occasional 
flowage easement up to elevation 9.5 feet is required over the 10 
acres [owned by the AAoF] due to an increase in water levels. 

( L W A ,  F-6). The USACE, within the L W A ,  fails to propose the preferred and reasonable 
alternative to the taking of AAoF property: the raising of the elevation of the AAoF's property to a 
height above the estimated 100 year flood height. 

The raising of the elevation of property is an alternative that the USACE extended to other 
stakeholders similarly affected by the USACE's actions with regards to the Modified Water 
Deliveries to Everglades National Park ("MWD) Project. The raising of the AAoF's property is 
the preferred alternative to mitigate the prospective damage to the AAoF's property that the USACE 
contends will occur with the implementation of the MWD Project. 
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The Airboat Association of Florida 

The AAoF is a nonprofit organization established on December 21, 1951, by 
sportsmen/conservationists and is one of the oldest active conservation organizations in the State of 
Florida. In 1952, the AAoF acquired the ten (10) acre parcel of land it currently owns, located 
approximately fourteen (14) miles west of Miami at 25400 Tamiami Trail, Miami, Florida. 

Due to its unique location, the AAoF enjoys unique access to the ENP. The AAoF extends 
its unique access to the ENP to various government and law enforcement agencies onaregular basis. 
Recently, the AAoF has authorized, among others, the National Park Service, Miami-Dade County 
Fire Rescue, and the U.S. Army Special Forces to utilize the AAoF's property as a staging area to 
facilitate access the ENP. The U.S. Forest Service regularly utilizes the AAoF's property as a 
firefighting staging area for its firefighting activities along the Tamiami Trail and within the ENP. 

The Expansion Act expanded the ENP by approximately 107,600 acres (the "Expansion 
Area"). Congress included within the Expansion Area all publicly and privately held land south of 
and adjacent to Tamiami Trail from approximately S-334 on the east to approximately S-333 on the 
west, a stretch running approximately ten-point-seven (1 0.7) miles, with the exception ofthe ten (10) 
acre parcel owned by the AAoF. As acknowledged by the USACE in the LRREA, the AAoF's ten 
(1 0) acre parcel is the only property Congress excluded from the Expansion Area along the length 
of the Tamiami Trail. As noted previously, the LRRIEA specifically acknowledges that: 

The Airboat Association of Florida was specifically excluded from 
the boundary of the ENP map at the time Public Law 101-229 was 
enacted. 

(LRREA, F-3). 

The Expansion Act contemplates the taking of property in two circumstances, first, for 
properties located within the Expansion Area ( 5  102(c)(l)), and second, for properties located 
partially withinand partially outside ofthe Expansion Area (8  102(d)). Nowhere does the Expansion 
Act authorize the taking of land wholly outside of the Expansion Area; rather, it unarguably 
specifically precludes such a taking. 

Authority of USACE to Take Private Real Property 

Army Regulation 405-10, Acquisition of Real Property and Interests Therein, outlines the 
circumstances in which the USACE may acquire real property: 
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1-3. Authority to acquire real property and interest therein 

While the Federal Government has the inherent power to acquire land 
for its constitutional purposes, this power can be exercised only at the 
discretion of Congress. No land will be purchased in the name of the 
United States except under a law authorizing such purchase (R.S. 
3736; 41 U.S.C 14). No military department may acquire real 
property not owned by the United States unless the acquisition is 
expressly authorized by law (10 U.S.C 2676). 

As provided by law and regulation, USACE may only take real property where it is expressly 
authorized by Congress to do so. 

The AAoP's Property Was "Cawed Out" 
of the Expansion Area by the Expansion Act 

If, as the USACE claims, the USACE's authority to implement the MWD Project emanates 
from The Expansion Act, then the project must be implemented while preserving the AAoF's private 
property rights, as provided for by The Expansion Act. Quite simply, if Congress had intended for 
the AAoF's property to be taken in conjunction with the implementation of the Expansion Act, 
Congress could have included the AAoF's ten (10) acre parcel in the 107,600 acre Expansion Area. 
Quite simply, Congress didn't. Congress "cawed out" a single stakeholder, the AAoF, from the 
massive expansion of the ENP. In doing so, Congress expressly intended to preserve the AAoF's 
private property rights. 

Proposed Taking of AAoF Real Estate Interests 

In the LREUEA, the USACE states that, in connection with its undertaking to implement the 
MWD Project, the USACE proposes to "secure real estate interests" to private property owned by 
the AAoF. 

A perpetual flowage easement up to elevation 8.5 feet and occasional 
flowage easement up to elevation 9.5 feet is required over the 10 
acres [owned by the AAoF] due to an increase in water levels. 

(LRRIEA, F-6). The LRRIEA does not propose any alternative to the taking of a flowage easement. 
The LREUEA contains draft language of the proposed flowage easement, never before shown to the 
AAoF prior to the publication of the LRRIEA, that constitutes a per se taking of the AAoF's 
property: 
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FLOWAGE EASEMENT (Permanent Flooding) 

The perpetual right, power, privilege and easement in, upon, over and 
across (the land described in Schedule "A") (Tracts Nos. - and 

) for the purposes set forth below: 

a. Permanently to overflow, flood and submerge the land lying below 
elevation 8.00 feet NGVD 29 in connection with the operation and 
maintenance ofthe Modified Water Deliveries to Everglades National 
Park project for the purposes as authorized by the Act of Congress 
approved 

b. Occasionally to overflow, flood and submerge the land lying above 
elevation 8.00 feet NVGD 29 and below 9 feet NVGD 29 in 
connection with the operation and maintenance of said project. 

Together with all right, title and interest in and to the structures and 
improvements now situate on the land below elevation 8.0 feet 
NVGD 29. . .The perpetual and assignable right, power, privilege and 
easement permanently to overtlow, flood and submerge Tract No. 

in connection with the operation and maintenance of the 
federal project as authorized; provided that no structures for human 
habitation shall be constructed or maintained on the land below 9 feet 
NGVD 29 ... 

(LRFUEA, F-13-14). 

In summary, the USACE's proposed easement provides that the AAoF is to abandon 
practically all of its rights to its property situated below 9.0 feet NGVD. Such a "flowage easement" 
is in reality equivalent to a fee simple interest in property, whereby AAoF would be asked to 
abandon practically all of its rights of possession, use, and enjoyment of its property. The LRFUEA 
elevation exhibit of the AAoF's property clearly shows how the proposed a "flowage easement" 
would actually be a taking of nearly the entire property: 
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The USACE may not take real property where it is without the express authority to do so (AR 
405-10). The Expansion Act does not authorize the USACE to take land that is located wholly 
outside of the Expansion Area. The USACE's proposal to take a "flowage easement" upon the 
AAoF's property is beyond the scope of the USACE's express authority provided under in The 
Expansion Act. 
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The AAoF Has Not Been Negotiating the Terms 
of a Flowage Easement with the USACE 

In the LRRIEA, the USACE states that: 

The [Jacksonville] District has been negotiating a flowage easement 
with the [AAoF] for several years and has made commitments to the 
landowner to acquire a flowage easement, not fee. During preparation 
of the Real Estate Supplement, SAJ and SAD staff worked very 
closely to prepare estate language that meets the needs of the 
landowner and the project. 

(LWEA,  F-6). For absolute clarity, contrary to the assertion above by the USACE in the LRRIEA, 
the USACE and AAoF have never negotiated terms of a flowage easement relating to the AAoF's 
property. Although the AAoF agrees that the USACE has committed that it will not seek a fee 
interest in the AAoF's property, prior to the publication of the LRRIEA and through today's date, 
the USACE has not approached the AAoF to discuss the terms of a proposed flowage easement. 

In the past, the USACE attempted to purchase a flowage easement from the AAoF, but the 
USACE's proposed flowage easement constituted nothing less than aper se taking of the AAoF 
property. On March 3,2005, the USACE, in writing, proposed the purchase of a flowage easement 
across the AAoF's property. Although the USACE's proposal was entitled "flowage easement," the 
terms ofthe proposal were such that the AAoF would surrender virtually all rights of possession, use 
and enjoyment of the AAoF's property to the USACE. 

On March 3 1,2005, in writing, the USACE threatened that if the AAoF did not accept its 
proposed purchase of a flowage easement, the USACE would initiate "eminent domain proceedings 
for the acquisition of a flowage easement" against the AAoF's property. On May 13, 2005, the 
AAoF responded in writing in opposition to the USACE proposed eminent domain action. In its 
response, the AAoF raised various alternatives to the taking of its property, including the raising of 
the AAoF's property. On August 9, 2005, the USACE withdrew its offer to purchase a flowage 
easement across the AAoF's property. To date, the USACE has not pursued an eminent domain 
action against the AAoF's property. 

Although there have been no negotiations between the USACE and the AAoF regarding the 
terms of any acquisition of any interest of AAoF property by the USACE, the USACE states in the 
L W E A  that it has determined an estimated cost to acquire such interests. 
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The new real estate costs represent the estimated cost of a flowage 
easement for the Airboat Association of Florida property for all 
alternatives that increase the stage constraint in the L-29 canal. 

* * * 
The estimated value of the required real estate interests [in the 
AAoF's property] is $1,625,000. 

(LFWEA, 2-1 0; LFWEA, F-6). The LRR/EA does not specify how it determined that the value of 
a flowage easement encumbering the AAoF's property is $1,625,000, nor has the USACE otherwise 
shared any such information with the AAoF. The AAoF believes that the value of any interest in its 
ten (10) acre property is significantly in excess of $1,625,000. 

If, from the USACE's perspective, the AAoF's refusal to accept the terms of the USACE's 
March 3,2005 proposal constitutes "negotiation," then there has indeed been negotiation between 
the USACE and the AAoF. Otherwise, contrary to the USACE's assertions in the LFWEA, 
negotiations between the USACE and AAoF regarding the terms of any flowage easement have not 
occurred. 

There is No Comparable Property 

As a result of the Expansion Act, the only private property adjacent to the Expansion Area 
and wholly outside the ENP is the AAoF's property. Quite simply, by act of Congress there is no 
comparable property in existence. If the USACE takes the AAoF's property, there is no comparable 
property where the AAoF may relocate. If Congress had intended such a result, it could have easily 
included the AAoF's property within the Expansion Area, which Congress didn't do. Again, the 
only reasonable interpretation of the Expansion Act is that Congress intended the AAoF's property 
not to be taken by the USACE or otherwise. 

Reasonable Alternative - Raise the AAoF's Property 

The USACE has a reasonable alternative to the taking of the AAoF's property: Raise the 
AAoF7sproperty to anelevationabove the anticipatedpost-MWD Project 100-year flood level. This 
alternative has been extended to other stakeholders in the area, as noted in the USACE's TSEIS: 

Two Miccosukee Tribe of Indians family group settlements are 
located within the project area: the Tigertail Camp and the Osceola 
Camp. Increased flows to ENP would result in higher water stages 
that would have had a potential for flooding the settlements. 
Facilities at the Tigertail Camp were elevated by the USACE to a 
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level above water stages anticipated for MWD. Similarly, ENP is 
currently coordinating with Miccosukee Tribe of Indians to raise 
facilities at the Osceola Camp. 

The LRREA, like the TSEIS before it, does not propose, consider, or contemplate raising the 
AAoF's property to a height above the projected 100-year flood stage level. The USACE, in the 
LRR/EA and the TSEIS, fails to elaborate as to why the alternative of raising of other properties was 
reasonable in the case of those stakeholders, yet not reasonable as to theAAoF. 

The AAoF's has, in writing and in numerous public appearances, discussed the reasonable 
alternative of raising the AAoF's property with the USACE. Why the alternative of raising the 
AAoF's property is conspicuously absent from the LRRIEA is a mystery. The AAoF's property is 
privately owned property wholly outside the boundaries of the ENP. Raising the AAoF's property 
to a level above the predicted 100-year flood stage level is a reasonable alternative that will preserve 
the AAoF's private property rights. 

Conclusion 

The USACE proposed taking of the AAoF's property as provided under the LRRlEA is 
unreasonable and is unauthorized. A reasonable alternative to the taking of the AAoF's property is 
the raising the AAoF's property to a protected elevation above the anticipated 100-year flood level. 

The AAoF looks fonvard to working with the USACE to establish a reasonable alternative 
to the taking of the AAoF's property. 

Sincerely, 

Andrew Stearns 
For the Firm 

cc: Airboat Association of Florida 
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